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Acting for government and the Crown Solicitor

Content
1. The Attorney-General’s Department (SA) and the Crown Solicitor’s Office
2. Briefing by the Crown Solicitor’s Office and compliance with Treasurers Instruction No. 10 (T110).
3. The obligation to act as the model litigant
4. The Crown Proceedings Act
5. Nature of the ‘Crown’

Reference materials

B Selway, "The Duties of Lawyers Acting of the Government' (1999) 10 Public Law Review 114 Attorney-
General’s Department, https://www.agd.sa.gov.au/law-and-justice /crown-solicitors
TransAdelaide v Evans [2005] SASC 175



https://www.austlii.edu.au/cgi-bin/LawCite?cit=%281999%29%2010%20Public%20Law%20Review%20114
https://www.agd.sa.gov.au/law-and-justice/crown-solicitors
https://jade.io/article/178409
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Acting in legally aided matters

Content
1. The nature and structure of the LSC and key staff for barristers
2. Grants of aid
3. Complex matters funding
4. 'The panels — applying to join the panels
5. Certificates and payment

6. Please do and please don’t
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Adducing and contesting expert evidence

Content
1. Role of barrister with expert evidence — ensuring admissibility and fit for purpose
2. Key issues with expert evidence — recognised body of expert knowledge; whether witness has
acquired sufficient expertise and knowledge in field
3. Proof of assumed facts — consider their basis. Can they be proved? Are they properly founded?
4. Admissibility of expert evidence in form — assumption, opinion, basis for opinion
5. Identification of limitations of report
6. Practical issues in challenging expert evidence
7. Use of shadow experts — and disclosure
8. Important differences between common law, Evidence Act (SA) and the Unzform Evidence Acts

Reference materials

R v Bonython (1984) 38 SASR 45, 46, 57 (King CJ)

Dasreef Pty Ltd v Hawehar [2011] HCA 21; 243 CLR 588, [66]-[90] (Heydon J)
Makita (Australia) Pty 1.td v Sprowles (2001) 52 NSWLR 705, [85] (Heydon J)
Ramsay v Watson [1961] HCA 65; 108 CLR 642
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Administrative and financial aspects of practice Q&A

Content
1. Moving into Chambers
a. Statutory Obligations as a Barrister

b. Costs and Administration of Chambers

2. Cash Flow Management

Income
Expenses
Graphical Analysis

PAYGI — comparisons salary v sole traders
Tools for healthy cash flow

o po T

3. Tax Management
a.  Accounting & Practice Management Software
b. GST
c. Tax Compliance
d. Deductions

4. Wealth Accumulation
a. Superannuation
b. Other Strategies

Reference materials

Nexia Edwards Marshall, The administrative and financial aspects of a barvister’s practice (August 2025)
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Advocates’ Immunity

Content

1. Source and basis for advocates’ immunity

2. History of the immunity

3. Current status of the immunity and unresolved issues

4. Limitations on the immunity

5. Practical implications of the scope of the immunity
Reference materials
B. Doyle, Advocate’s Immunity from Suit (November 2023)
Hon T F Bathurst, Off with the wig: Issues that arise for advocates when switching from the conrtroom to the negotiating
table (2017) (Spring) Bar News: Journal of the NSW Bar Association, p22
Giannarelli v Wraith (1988) 165 CLR 543

D’Orta-Ekenaike v Victoria 1 egal Aid (2005) 223 CLR 1
Attwells v Jackson Lalic Lawyers Pty Ltd (2016) 259 CLR 1
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Appearing in coronial inquests (Counsel Assisting and representing
interested persons)

Content
1. Scope of jurisdiction of the Coroner’s Court and the inquisitorial nature of an inquest
2. Significant statutory provisions relevant to practice generally

3. Role of Counsel Assisting

Counsel Assisting’s role vis-a-vis the Coroner/Deputy Coroner
Expectations of the way in which the inquest will/might proceed
The staggering of witnesses

The use of expert opinions

Possible changes to the scope of an inquest

Identification of issues

Counsel Assisting’s opening

Examination of witnesses and tender of documents

The brief of evidence

The role of admin staff and the Coronial Investigation Section
Counsel Assisting’s role vis-a-vis the family of a deceased

FTOCE@m Mo fn o

4. Role of counsel acting for an interested person with leave to be represented
Relationship with Counsel Assisting

Preparation of witness and tender of statements of witnesses
Cross-examination

Conflicts of interest

Acting for the Crown

Consideration of findings/adverse findings/circumstances of death/recommendations
Dealing with the media

Confidentiality

Section 23A and the privilege in respect of self-incrimination and penalty
Appearing on behalf of a family

Closing address.

T ER Mo a0 g

5. Please do and please don’t in the Coroner’s Court

Seeking leave to appear

The intersection of coronial and criminal jurisdictions.

Written or oral submissions

Awareness of naming of interested and the publicity of finding publicity of findings

The solemnity of proceedings, sensitivity of evidence, and the potential impact on all
persons present.

oo T

Reference materials

Coroner’s Act 2003 (SA)
Anthony Schapel, Coronial [urisdiction in South Australia — An overview and update (November 2023)



https://www.legislation.sa.gov.au/__legislation/lz/c/a/coroners%20act%202003/current/2003.33.auth.pdf
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Appearing in the Administrative Review Tribunal

Content
1. Statutory basis for Administrative Review Tribunal (and its origin in the AAT, SSAT and MRT)
2. Scope of ART’s jurisdiction and subject matter of work
3. Key rules and practice directions
4. Criteria for exercise of Tribunal’s powers: s 9
5. Procedures (Division 5)
6. Conduct of hearings (Division 6)
7. Evidence
8. Time limits
9. DPlease do and please don’t

Reference materials

Administrative Review Tribunal Act 2024 (Cth)

ART, Practice Directions and Guidance
ART, Note for legal practitioners and other representatives — Tribunal processes

10


https://www.legislation.gov.au/C2024A00040/latest/text
https://www.art.gov.au/help-and-resources/professionals-and-practitioners/practice-directions-and-other-guidance
https://www.art.gov.au/sites/default/files/2024-10/Note%20for%20legal%20and%20other%20representatives.pdf
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Appearing in the bankruptcy jurisdiction of the Federal Court

Content

1. Jurisdiction of the court in bankruptcy matters

2. Sources of information: the Act and the court’s Rules and Guides

3. Role and power of judicial registrars

4. Core work areas:
f. Insolvency lists (applications to set aside bankruptcy notices and creditors petitions)
g¢.  Examinations (inquisitorial hearings about the affairs of bankrupt persons)
h. Mediations

5. Practical issues for counsel specific to interlocutory applications and examinations

6. Please do and please don’t in the mediations

Reference materials

Bankruptey Act 1966 (Cth)

Federal Court (Bankruptcy) Rules 2016

Federal Court of Australia, Guide for Practitioners and Parties in Bankruptey matters listed before a judicial registrar
Federal Circuit and Family Court of Australia (Division 2) (Bankruptcy) Rules 2021

11


https://www.legislation.gov.au/C1966A00033/latest/versions
https://www.legislation.gov.au/F2016L00386/latest/versions
https://www.fedcourt.gov.au/law-and-practice/guides/guides-bankruptcy/guide
https://www.legislation.gov.au/F2021L01200/latest/text
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Appearing in the District Court and the Environment Resources
and Development Court

Content
1. Scope and source of jurisdiction of the District Court

Main work areas

practical arrangements of the court’s work

when to choose: District vs Supreme Courts

exercise of Magistrates’ power and jurisdiction under [udicial Administration (Auxiliary
Appointments and Powers) Act 1988 (SA)

e. rights of appeal

oo

2. Specialist jurisdiction of the Environment Resources and Development Court

main work areas

practical arrangements for Judges, Commissioners and work
robing is exceptional

de nove appeals to the Court from administrative decisions
the Court as an expert or specialist tribunal

rules of evidence don’t apply

rights of appeal

QMmoo a0 TP

3. Important statutory provisions and rules for conduct of hearings in the Environment Resources
and Development Coutt.

4. Important issues for counsel appearing which are specific to the District Court or ERDC
5. Please do and please don’t in the District Court and ERDC

Reference materials

District Court Act 1991 (SA)

Environment Resources and Development Court Act 1993 (SA)
Uniform Civil Rules 2020 (Chapters 26 and 27)

Ampol Road Pantry Pty Ltd v Corporation of the City of Brighton (1993) 62 SASR 165 at 173

Minister for Health v Thomson (1985) 8 FCR 213 at 217, 224

Sullivan v Civil Aviation Safety Authority (2014) 226 FCR 555; [2014] FCAFC 93, [93]-[97], [115]-[116], and
[121]

Tarasenko v Boylan [1992] SASC 3642; (1992) 58 SASR 587, 589-592

12


https://www.legislation.sa.gov.au/__legislation/lz/c/a/district%20court%20act%201991/current/1991.70.auth.pdf
https://www.legislation.sa.gov.au/__legislation/lz/c/a/environment%20resources%20and%20development%20court%20act%201993/current/1993.63.auth.pdf
https://www.courts.sa.gov.au/rules-forms-fees/ucr2020/
https://jade.io/article/339121
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Appearing in the Federal Circuit and Family Court of Australia
(Family Law)

Content

1. Family law jurisdiction of the FCFCOA and powers including disclosure and third parties and
not child support (see ART)

2. Arrangement of the Court into Divisions (Div 1 and Div 2), the litigation pathway and the role
of Judicial Registrars and Senior Judicial Registrars.

3. Important statutory provisions, rules and practice directions relevant to appearing in the

FCFCOA
a. Definitions
b. Object and Purpose
c. Parenting
d. Property
e. De facto property
f.  Powers of the Court
g.  Costs

4. Particular issues for interlocutory applications in the FCFCOA (including Documents, Case
Outlines and Rules)

5. Practical issues for counsel specific to mentions and interim defended hearings including
delegated powers

6. Practical issues for FDR and Conciliation Conferences and offers to settle
7. Practical issues for Compliance & Readiness Hearings and trial in the FCFCOA
8. FDR, Mediation and Arbitration in the FCFCOA
9. What is the role of counsel acting on instructions of an Independent Children’s Lawyer
10. Cost applications in the FCFCOA
11. Please do and please don’t in the FCFCOA
Reference materials

Family Law Act 1975 (Cth)

Central Practice Direction — Family Law Case Management

National Domestic and Family Violence Bench Book

Federal Circuit and Family Court of Australia (Family Law) Rules

Federal Circuit and Family Court of Australia (Division 2) (Family Law) Rules
FLS of LLaw Council of Australia Resources

AIFLLAM

Other Family Law Practice Directions

13


https://www.legislation.gov.au/C2004A00275/latest/text
https://www.fcfcoa.gov.au/fl/pd/fam-cpd
https://aija.org.au/publications/national-domestic-and-family-violence-bench-book/
https://www.familylawsection.org.au/member-resources.html
https://www.aiflam.org.au/aiflam-members
https://www.fcfcoa.gov.au/resources/practice-directions
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Appearing in the Federal Court of Australia

Content
1. Scope of jurisdiction of the Federal Court
2. Significant statutory provisions relevant to practice generally
a. The overarching obligations — s 37M and 37N FCA At 1976
3. The Federal Court’s Practice Notes
4. Practical issues for counsel specific to the Federal Court
5. Please do and please don’t in the Federal Court

a. Expectations of preparation
b. Compliance with court orders — and addressing anticipated default

Reference materials

Federal Court of Australia Act 1976 (Cth)

14
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Appearing in the Magistrates Court

Content
1. Scope of jurisdiction of the Magistrates Court
2. Administrative arrangements of the court’s work
3. Important statutory provisions and rules relevant to appearing in the Magistrates Court
4. Practical issues for counsel specific to summary criminal trial and civil cases
5. Please do and please don’t in the Magistrates Court
Reference materials

Magistrates Court Act 1991 (SA)

15


https://www.legislation.sa.gov.au/__legislation/lz/c/a/magistrates%20court%20act%201991/current/1991.73.auth.pdf
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Appearing in the South Australian Civil and Administrative
Tribunal

Content

1. Common types of matters:
housing and rentals
guardianship

administration

mental health

advance care directives
births, deaths and marriages
reviews of government decisions
disciplinary action

equal opportunity

children and young people
reviews of SACAT decisions

T ER Mo oo o

2. Sources of jurisdiction (s 31):
a. Jurisdiction conferred by the SACAT Act or other legislation
b. See jurisdiction list on SACAT website

3. Kinds of jurisdiction
a.  Original jurisdiction (s 33)
b. Review jurisdiction (s 34)

4. Costs (s 57)
a. General rule: each party bears their own costs
b. Potential for costs provisions in any other ‘relevant Act’ to apply

5. Appeals from SACAT decision (s 71)
a. Need for permission to appeal some (but not all) decisions
b. Nature of appeals

6. Key statutory provisions and directions relevant to the conduct of hearing
7. Important practice issues for counsel appearing which are specific to the SACAT
8. Please do and please don’t in the SACAT

Reference materials

South Australian Ciil and Administrative Tribunal Act 2013 (SA)

South Australian Ciwil and Administrative Tribunal Regulations 2015 (SA)

South Australian Ciwil and Administrative Tribunal Rules 2074 (SA)

South Australian Civil and Adpinistrative Tribunal Consolidated Practice Directions

SACAT “Fact Sheets and Guides” which explain in practical terms how proceedings are conducted
LexisNexis, Civil Procedure South Australia, Vol 2 (SACAT tab)

16


https://www.sacat.sa.gov.au/about-sacat/who-we-are/jurisdiction-list
https://www.legislation.sa.gov.au/__legislation/lz/c/a/south%20australian%20civil%20and%20administrative%20tribunal%20act%202013/current/2013.59.auth.pdf
https://www.legislation.sa.gov.au/lz?path=/c/r/south%20australian%20civil%20and%20administrative%20tribunal%20regulations%202015
https://www.sacat.sa.gov.au/documents/Consolidated-SACAT-Rules-8-November-2018.pdf
https://www.sacat.sa.gov.au/applications-and-hearings/resources-for-legal-practitioners/Consolidated-SACAT-Practice-Directions-after-Amendment-No-2.pdf
https://www.sacat.sa.gov.au/about-sacat/publications-and-resources/forms,-fact-sheets-and-guides
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Appearing in the South Australian Employment Tribunal and
Liquor Licensing Court

Content

1. Scope of jurisdiction of the South Australian Employment Tribunal, South Australian
Employment Court and the Liquor Licensing Court

2. South Australian Employment Tribunal Rules and Practice Directions
3. Important issues for counsel appearing which are specific to the SAET, SAEC and LLC
4. Please do and please don’t in the SAET, SAEC and LLC

Reference materials

South Australian Ensployment Tribunal Act 2014 (SA)

South Australian Enployment Tribunal Rules 2024 (SA)
SAFET Practice Directions 2023

17


https://www.legislation.sa.gov.au/__legislation/lz/c/a/south%20australian%20employment%20tribunal%20act%202014/current/2014.17.auth.pdf
https://www.saet.sa.gov.au/resources/legal/
https://www.saet.sa.gov.au/resources/legal/
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Appearing in the Supreme Court of South Australia

Content
1. Scope of jurisdiction of the Supreme Court of South Australia
2. Administrative arrangements of work in the Court
a.  General division
b. Lists
c.  Magistrates Appeals
d. Special classification lists
e. Criminal jurisdiction
3. Important provisions in the Act and Uniform Civil Rules 2020 for counsel
4. Practical issues for counsel appearing which are specific to the Supreme Court
5. Please do and please don’t in the Supreme Court

Reference materials

Supreme Court Act 1935 (SA)

Uniform Civil Rules 2020

18


https://www.legislation.sa.gov.au/__legislation/lz/c/a/supreme%20court%20act%201935/current/1935.2253.auth.pdf
https://www.courts.sa.gov.au/rules-forms-fees/ucr2020/
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Appearing in the Youth Court

Content
1. Scope of jurisdiction of the Youth Court and nature of matters
2. Administrative arrangements of the Court’s work
3. Practical issues for counsel specific to the Youth Court
4. Please do and please don’t in the Youth Court
Reference materials

Youth Court Act 1993 (SA)

19


https://www.legislation.sa.gov.au/__legislation/lz/c/a/youth%20court%20act%201993/current/1993.58.auth.pdf
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Appellate advocacy

Content
1. The source of the power to appeal and the nature of the appeal

Common sources of power: s 50 of the Supreme Court Act 1935 (SA), s 150, 157 and 158 Criminal
Procedure Act 1921 (SA); s 71 of the South Australian Civil and Administrative Tribunal 2013 (SA)

2. Grounds of appeal and the identification of error
3. Written submissions and outlines

4. Presentation of oral argument
Reference materials

Livesey M, Appellate Advocacy, Law Society Forum (February 2015)
Hon M Buss, Grounds of Appeal amd Written and Oral Submissions (September 2022)

20
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Applications for security for costs

Content
1. Power to make an order for security for costs
2. Purpose and basis for order - particular circumstances
a. Corporate parties
b. Individuals
c.  Non-residents of Australia
3. Pre-conditions for the order to be made
4. An example application - Discussion of features of an example application
5. Practical issues for counsel for applicants
6. Practical issues for counsel for respondents

Reference materials

Hon Judge Burnett, Cases relevant to applications for security for costs (August 2024)
Example application and affidavit in support

21
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Applying for discovery and non-party discovery

™~

Content
1. Significance of seeking documents — the hierarchy of evidence in proof
2. Power to obtain an order for discovery —
a background to present scope of discovery regimes (and its relevance to what can now be sought)
3. Power to issue a subpoena
4. Identifying the documents you need and developing categories for discovery
5. Practical skills for applications

a. Prior correspondence
b. Identification of:

e Factinissue
e  Existing materials

e Reason to expect that despite having that information it exists and has not been
discovered (someone’s evidence, something in writing that refers or infers to that
document, commercial logic (defies belief that we don’t have it).

e Practical consequence of that material existing and not obtaining it
6. Practical issues in responding to requests and whether a document should be discovered

Reference materials

Cases

Fox v Percy [2005] NSWCA 110

22


https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2005/110.html
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Barrister’s wellbeing

Content

The session will address the maintenance of a health mindset by barristers. This session will introduce
participants to proven, practical measures to maintaining positive mental health. They include: addressing
one’s mindset; understanding the place of discomfort; addressing the factors relevant to your mental
wellbeing; focussing on gratitude; finding resilience in self-compassion; performing the tasks that reduce
stress; addressing whether our thinking is healthy and being connected.

23
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Bullying, discrimination and harassment

Content

1. Current issues — lessons from recent events, publications and outcomes from surveys by the Equal
Opportunity Commissioner

2. Reported allegations of judicial bullying - the Court’s response

3. Reporting grievances of bullying, discrimination and harassment to SABA

e Complaints
e Reports

4. Other current activities

e Bystander reporting
e New standards of training

5. Courtroom culture and its improvement
Reference materials

Published materials

Equal Opportunity Commissioner, 2024 Review of harassment in the legal profession (SA)
SABA, Procedure to deal with grievances concerning discrimination, sexual harassment and workplace bullying (April 2025).
Doyle R, Power and Consent (Monash University Publishing, 2021)

24


https://www.equalopportunity.sa.gov.au/about-us/projects/legalprofession-review
https://sabar.org.au/docs/Grievance%20Procedure%202025.pdf?_t=1747100883
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Civil pleadings workshop

Content
1. Purpose of pleadings
2. Relevant rules governing pleadings under the Uniform Civil Rules
3. Addressing the elements of the causes of action and purposeful decisions
4. Contentious and uncontentious matters; affirmative facts
5. Particulars
6. Qualitative assertions

Arthur Young and Anor v Tieco International and Others [1995] SASC 5173

7. Considerations of style

Reference materials

Books and articles

Lexis Nexis, Civi/ Procedure, Volume 1

Cairns, Australian Civil Procedure (13 edition, 2024)

Zuckerman, Wilkins et al, Zuckerman on Australian Civil Procedure (204 edition, 2023)
Eastman, Pleadings without tears (9% edition, 2017)

Hinton and Caruso, Essays in advocacy

Knowledge outcome: The participant will know and understand the relevant rules and requirements for the
filing of an action under the Uniform Civil Rules.

Practice outcome: The participant will be able to prepare a compliant pleading

Demonstration: The participant will demonstrate their knowledge in the undertaking of the ‘Civi/ pleadings
exercise’.

25


https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/sa/SASC/1995/5173.html?
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Costs, Calderbank offers and filed offers

Content

1.

Discretionary nature of costs

s 40 Supreme Conrt Act 1935 (SA); 1+ 12.1(2)(p), 194, Uniform Civil Rules 2020 (SA)
s 43 Federal Conrt of Australia Act 1976 (Cth)

Costs scales
rr 192-193, Uniform Civil Rules 2020 (SA)
Timing of offers

Correct form of offers and ensuring offers are effective

Morrison v McEwin [2005] SASC 284; 92 SASR 281; BHP v Parker [2012] SASCEC 73; 113 SASR
206

Rules offers

Rr 132-133x, Uniform Civil Rules 2020 (SA)
R 25, Federal Court Rules 2011 (Cth)

Non-rules offers

Open offers
Principles in Calderbank v Calderbank [1975] 3 All ER 333

Considerations relevant to the terms of offers

Object and purpose of the offer

Clear, concise and capable of acceptance — what is being resolved?

Time for acceptance

Reference to authority

Circumstances in which letter may be relied on — without prejudice save as to costs
Genuine offer of compromise

Privilege — s 67C, Evidence Act 1929 (SA)

Meaning of “without prejudice” — Walker v Walker (1889) 23 QBD 335, 337
Exceptions

FEm e oo T

Other matters

Categories of Masters v Cameron (1954) 91 CLR 353; Lucke v Cleary & Ors [2011] SASCFC 118

Reference Materials
Dal Pont on Costs
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Counsel opinions

Content

1. Types of opinion

2. Identifying the client

3. Privilege

4. Timing

5. The opinion
a. Key facts
b. Questions for opinion
c. Style and format

6. Fees and Charging

7. Reasoning and analysis

8. Conferences following opinions

9. Other matters:

b. Rejection of advice — and the return of the brief (Bar Rule 105)

c. Delivering bad news

d. Mistakes in opinions — taking action and potential liability

Reference materials

Hon. Judge S McKenzie, Counsel Opinions — A suggested approach (August 2025)
The Australian Guide to Legal Citation (https://law.unimelb.edu.au/mulr/aglc/about)
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Dealing with unrepresented litigants

Content
1. The challenge presented by self-represented litigants
2. The court’s duty to self-represented litigants
3. Rules based tools

Uniform civil rules

Contempt

Disrespectful conduct in court
Vexatious litigants

/e o e

4. Techniques in the court room and tools available to the judicial officer
5. Please do and please don’t with unrepresented litigants
6. A new category - sovereign citizens

a. As litigants
b. Types of arguments

7. Overall message
Reference materials

The Hon. Associate Justice Bochner, Challenges posed by self-represented litigants (August 2025)

Professor Richard Moorhead and Mark Sefton, Litigants in person: Unrepresented litigants in first instance
proceedings DCA Research Series 2/05, Department for Constitutional Affairs (UK), March 2005)

Richard Moorhead, “The Passive Arbiter: Litigants In Person and the Challenge To Neutrality” (2007)
16(3) Social and L egal Studies 405

Joe Mclntyre, Frankie Bray, Jonathan Crichton, Harry Hobbs, Fiona O’Neill, Madeleine Perrett & Stephen
Young, “The Rise of Pseudolaw in South Australia: An Empirical Analysis of the Emergence and Impact
of Pseudolaw on South Australia’s Courts” (University of South Australia, September 2024)

The Honourable Peter Johnson SC, “Sovereign Citizens: Ideology, impacts and judicial responses — the
Australian experience” (paper presented at 2025 Supreme, Federal and New Zealand Senior Courts
Conference, Adelaide, 18-22 January 2025)

Joe Mclntyre, Harry Hobbs and Stephen Young, “The Strawmen Trap: Non-appearance and the Pitfalls of
Pseudolaw” (2025) 99 ALJ 319
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Drafting applications for special leave to appeal to the High Court

Content

1.

7.

Statutory criteria for the grant of leave
s 35A Judiciary Act 1903 (Cth)
Relevant rules, page limits, time limits and forms for the making of an application for leave to appeal
Drafting of the special leave question(s) and submissions in support
Clarity of drafting
Identification of legal issue of interest

Identification of error
Explanation of how legal issue of interest arises on the facts

o T

Drafting responses to special leave applications
Materials before the court on an application
Determination of applications

1. Consideration by the Full Court on the papers
2. Oral hearings

3. Disposition

Discussion of examples of applications for special leave

Reference materials

[udiciary Act 1903 (Cth)

High Court Rules 2004 (Cth) Part 41

High Court Notice 2024 — Revised Special Leave process

David O’Brien, Special Leave to Appeal (34 ed, Federation Press), Chs 2-4
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Ethics for barristers

Content

1. Ethics and the why in the practice of the law

2. Views other than the professional responsibility framework (concurrent duties to the court, client
and administration of justice — see, for example, Littrich & Mutray, Lawyers in Australia, Federation
Press, 5th edition, 2025, p 110

3. Justice and its centrality in a barrister’s professional work

4. The American conception of lawyering (neutral partisanship; role morality and the system provides
the morality) vs the Australian model is the representation of the client’s claim to justice according
to law

5. Justice is something done, and lawyers give it and undertake it — we are justice givers.
6. Representation of the client’s claim to justice (representational justice) gives rise to

fearless representation of the claim to justice
independence

objectivity

learning

competence and care

fiduciary

confidentiality

QMmoo a0 o

7. Role of the barrister in vindicating the assumptions in the system about the party’s role —
“participatory justice” and the conduct rules

8. Ethics and the conduct rules — the part that the conduct rules do not explain (“relational justice”)
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Everything you wanted to know but were too afraid to ask about the
bar

Content
1t’s your choicel

Come for lunch and ask experienced and not so experienced barristers at the bar about what’s on your
mind. Maybe it’s:

How I organise my practice?

Who do I talk to when things go wrong? (Who do I talk to before things go wrong?)

How to change my work areas?

Set my rates or negotiate a rate?

Deal with a solicitor where the relationship isn’t working?

How do I make sure I can pay my tax oz time, every time?

How do I deal with hostile judges? How do I deal with bullying, rude and unduly aggressive
opposing counsel?
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Planning for and making interlocutory applications

Content

Interlocutory applications

1.

Analysing the strategic purpose of an application

a.  What does your client want to achieve?

b. Where does this application fit in the case?

c. Is this a good use of client’s resources?

d. Potential pros and cons of maintaining or opposing this application

Preparing the application

a. Order sought

b. Jurisdiction and source of power

c. Basis for order to be granted

d. Necessary evidence in support

Preparing the submissions

a. First page — FDN, Rules, order sought, evidence, authorities, relief

b. The balance — Legal principles; Facts; Application of principles to facts of the case; Why ought
discretionary relief be granted

Communication with your opponent

Preparation for oral submissions

Considerations for specific jurisdictions

Discussion of an example of a prepared application
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Applying for interlocutory injunctions
Content

1. Common circumstances in which an injunction might be considered

2. Analysing the strategic purpose of the application
a.  What are we looking to stop someone doing? Why do we need it?
b. If seeking an injunction your client is liable for damages as a result

3. Test to be met to obtain an order:
a. Necessary to identify the legal or equitable rights which are to be determined at the trial and
in respect of which the final relief is sought
b. Prima facie case — sufficient likelihood of success to justify the preservation of the status quo
pending the trial.
c. Demonstration that they will suffer irreparable injury for which damages will not be an
adequate compensation

4. Ex parte applications and special considerations that apply
5. Application for freezing orders

6. Discussion of an example of an application for an interlocutory injunction

Reference materials

ABC v O’Nei/ [2006] HCA 46; 227 CLR 57
Samsung v Apple [2011] FCAFC 156
Yadlamalka Land PL v Ragless and Anor [2018] SASC 131
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Interpreters
Content
1. Is an interpreter needed?
2. Courts Interpreter User Group
3. National Standards on interpretation for court
4. Responsibilities of legal practitioners engaging and using interpreters

5. Practical issues

Reference materials

Law society e learning course re interpreters

National standards jccd.org.au

Resources - JCDI

NAATT - A connected community without language barriers
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Making objections and tendering documents

Content
1. Objections

Decision to take an objection
Basis for an objection

How to object

Timing of objection

e L

2. Tendering documents

Identification of what you wish to tender
Timing of tender

When put to proof

Tendering in cross-examination

Basis for tender

o po T

3. DPrior inconsistent statements

a. Section 28 Evidence Act
b. Section 29 Evidence Act

Reference materials
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Making submissions on a plea of guilty
Content
1. Purpose and the intended outcome of a plea in mitigation
2. Preparation

Statutory limitations on certain sentences for some offences

Available discount on sentence on a plea

Resolving the factual basis for the plea

Client’s personal circumstances and references

Reports from psychiatrist and psychologist

Demonstrating a change of circumstances

Exceptional circumstances

Case law that is relevant to the sentence to be imposed

Discussion with the prosecution (what is the prosecution’s bottom line)

Fps Mo o g

3. Presentation of the submission
4. Steps to avoid (if possible) —

a. disputed facts hearings
b. tender of controversial material (reports that are unhelpful and blame the victim)

5. Please do, as part of assisting the sentencing Judge—
a. identify at the outset the sentence for which you advocate (and as appropriate a fallback
position)
b. ensure the materials you rely upon are filed in advance
6. Other options — sentencing conferences and restorative justice: s 22

Reference materials

Sentencing Act 2017 (SA)
Hampel, Advocacy — Chapter 9: Pleas in Mitigation
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Opening and Closing submissions and final addresses

Content
1. The purpose of addresses — persuasion to your point of view
2. Content and purpose of prosecution:

a. opening submissions
b. closing submissions

3. Content of defence closing submissions and final addresses
4. Approaches to preparation and drafting

Early preparation at time of brief

Drafted based on careful reading of brief

Benefits of writing out in full and summarising

No standard approach — must fit the case

Organisation of key points and emphasis on the most important
Addressing the opposing case

A L A

5. Matters of style and manner for prosecution and defence
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Preparation for, and conduct of, mediations

Content
1. Courts and Tribunals in which mediation occurs as a compulsory step
2. Choice of mediator and the mediation process
3. Mediation agreements and other documents relevant to mediations
4. Barrister’s role in the mediation process
Prior to the mediation:

a. to manage client expectations about:
1. the mediation process (what it will look like and feel like at the mediation);
ii.  the likely mediation model to be used by the mediator; e.g. facilitative or evaluative
or other;
iii.  the best case, worst case and the likely range of outcomes in litigations compared with
mediation benefits;
iv.  logistics, comfort and safety issues;
v.  the costs of the mediation compared with the quantum in dispute.
to identify the legal issues in dispute and non legal concerns of the party;
c. to prepare for the mediation including chronology, position papers and documents for the
mediator and to clarify the other purposes of the mediation beyond full resolution
i Narrow the issues in dispute
ii.  Resolution of interim matters

At the mediation:
d. to advocate for the client
i. by identifying the issues to be resolved and the concerns of the client
il.  clarification of any factual disputes
ii.  clarification of any evidential dispute
iv.  clarification of the different legal arguments
e. to communicate proposals and offers to settle
f.  to record the outcome or the terms of settlement
5. Proposals and offers for settlement in position papers
6. Heads of Agreement, Deeds and formalising settlement agreements
7. How to become an accredited Mediator
8. Please do and please don’t

Reference materials

Home - AMDRAS
LSC
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Law Society SA
Resolution Institute
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Preparing cross-examination

Content

1. The purpose of effective cross-examination
a. To elicit evidence required for the purpose of your client’s case (even if the witness is being
called for another purpose)
To undermine your opponent’s evidence/case
To attack the credibility of the witness
d. To elicit evidence propping up the credit or reliability of your own witnesses

o

2. The identification of the key issues relevant to the witness

What do I need to obtain from this witness?

What documents/real evidence can be tendered through this witness

How, specifically, does this witness damage my case

How could this witness undermine the evidence of other witnesses of my opponent
How could this witness assist my case/support my witnesses

Brown v Dunne obligations

mo oo g

3. Development of the case theory on that issue and the facts necessary to establish the theory
a. ldentify the items of evidence that need eliciting from the witness being XXNd
b. Identify what does not need to be raised with the witness — in other words, be rigorous in
analysing a above
c.  What, of the items that need eliciting, is it likely the witness will:
e readily agree with/could not setiously disagree with
e probably agree with if an external item of evidence is shown to them
e deny/refute
d. Does the witness’ version
e  Sit with the other evidence
e have the ring of truth
e it consistently with ordinary human behaviour and common sense
e. Prior inconsistent statements
e Which ones are needed for XXN and are supportive of your case
e  What to do with multiple inconsistencies: use them all or just the most radically different
ones?
f.  What items of evidence are relevant to/required for the cross-examination on each topic
e will these items already be in evidence
e do they need separate proof? If so how/through whom?
g. Consideration of the nature of witness and psychology of approach
e Which type of questioning will be best for this witness? Eg child, professional, police,
expert, elderly
h.  What sort of person are you dealing with? Alter your questioning style to suit
e Nervous, emphatic, domineering, over-confident

4. Organisation of questions for effective cross-examination
a.  Which questions are best asked in an open way and which are best asked as leading questions
b. Otder of topics - not necessarily chronological or in order of the issues
c. Consider starting with uncontentious issues first — more likely to ensure agreement
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d.  What topics require other topics to be discussed first
e. ‘shutting the gate’

5. Organisation of materials for effective cross-examination
5.1 Prepare the materials from d above
5.2 Are they discovered/in the prosecution brief?
5.3 Arrange for tender copies and copy for the Judge
5.4 What aids to XXN (eg maps/photos/charts) are needed
5.5 Will you want the witness to mark an exhibit? If so, consider providing a clean or extra copy

6. Consideration an example of effective cross-examination planning
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Preparing for a criminal trial

Content

1. Starting preparation — the prosecution case statement, calling your opponent, arranging the brief,
tlagging questions

2. Preliminary steps

Elements of the offence

Preparation of a chronology — date, events, and source
Initial instructions

Initial case theory

Election for trial by judge alone

Requests for disclosure

Expert evidence

R39 applications

PR oMo a0 g

3. Client management
4. Developing the case theory document - “‘Why?” and ‘because’
For example, Why is client not guilty of the robbery? Because ...1 was somewhere else
Why? CCTV shows x
Why? Keep going. ... [proposition and response]
This process will reveal the evidence you need to obtain.
Why not? Because . ..
The process will reveal the evidence to be undermined
Refine the ‘because’.
5. Writing the closing address — first

6. The client’s evidence - prior accounts and further written instructions

7. Prosecution witnesses — preparing for cross-examination and consideration of which witnesses you
require

8. Directions note
Reference materials

Joint Criminal Rules 2022
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Preparing r 39 applications in criminal proceedings

Content
1. Purpose and intended outcome of a Rule 39 Application.

2. The law and rules applicable to the filing of a Rule 39 Application
Cripzinal Procedure Act 1921 Part 5, Division 5; s 131.
Joint Criminal Rules 2022 £ 12.2; + 39.1; r 102.1

3. Practical considerations in making a Rule 39 Application: forensic decisions; requesting additional
disclosure; applications arising during the course of a trial.

4. The Application: outlining clearly the application you are seeking with clear supporting grounds;
judge alone trials.
Form 92 & other prescribed forms in v 39.1(1)(q).

5. Arguing the application: preparation; witnesses required; dux /itis; evidence and submissions.
Reference materials

Cuases

R » Rowley (1986) 23 A Crim R 371 (Vic CCA) — no right to a voir dire.

R Lars (1994) 73 A Crim R 91 (NSW CCA) — no right to a voir dire.

R v Petroulias (2006) 182 A Crim R 1 (NSW) - dux Jitis.

R v Butler (No 1) (1991) 102 FLR 341 (NT) - dux litis.

R v Bonython (1984) 38 SASR 45 — scope of the voir dire.

R v Von Einem [No 2] (1991) 52 A Ctrim R 402 (SA) — voir dire in Judge alone trials

R Jenkyns (1993) 32 NSWLR 712 — Judge sitting alone does not need to hear admissible evidence again.
Castle (A Psendonym) v The King [2025] SASCA 10 at [49] — undesirability in TBJA of leaving admissibility
questions until the close of evidence.

Books and articles

Sulan |, The Voir Dire in ‘Essays in Advocacy’ (edited by Gray J, Hinton KC and Caruso) p 171-180.
Hampel, Advocacy Manual, p51.

43



SOUTH AUSTRALIAN BAR ASSOCIATION

MEMBER OF THE AUSTRALIAN BAR ASSOCIATION

Preparing witnesses for trial
Content
1. Purpose and the intended outcome of witness preparation

2. The limits and ethics of witness preparation - the prohibition on influencing evidence, coaching
and other matters

South Australian I egal Practitioner Conduct Rules (as amended) r 24, r 25 and 126

3. Planning conferences with a witness

o  General matters about courts and the hearing

e  General matters about task of giving evidence and answering questions in examination and
cross-examination

e Discussions about the evidence the witness will give and the issues in the case

4. Disclosure obligations arising from conferences (criminal and disciplinary proceedings)
5. Controversies arising from witness preparation — the distortion of memory
Steele, Mark J; Chin, Jason M; van Golde, Celine "Witness Preparation and the Corruption of Memory: a

Survey of Australian Trial Judges" [2024] MelbULawRw 4; (2024) 48(1) Melbourne University Law
Review 152

Reference materials
Cuases

Day v Perisher Blue PL. (2005) 62 NSWLR 731, [2005] NSWCA 110, [30]

Western Australia v Rusel] [2007] WADC 206

Craig v Troy (unreported, Ipp J, Supreme Court of Western Australia, 24/2/1995) p9-10.
Re Equiticorp Finance 1td; Ex parte Brock (No 2) (1992) 27 NSWLR 391

Maginski v State of Western Australia [2013] WASCA 10

Books and articles

Stuesser, An Introduction to Advocacy, Preparing Witnesses for Trial (27 ed, Thomson Reuters) p25-30.
Steele SC, The ethics and practice of witness preparations [2022] (Winter) Bar News, 54-56.

Mortley, The Devil’s Adpocate, Chapter 12, p193-201.
Hampel, Advocacy Manual, p20-21
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Professional indemnity insurance, Professional Standards Schemes
and Risk Management for Barristers

Content

1. Professional Indemnity Insurance Scheme 2025

s$52, Legal Practitioners Act 1981
Professional Indemnity Insurance Scheme 2025
About the 1egal Practitioners Professional Indemnity Insurance Scheme

2. Professional Standards Schemes
Professional Standards Act 2004

3. Advocate’s Immunity from Suit

4. Risk management practices for barristers

Reference materials

Published materials

Professional Indemnity Insurance Scheme 2025

About the Legal Practitioners Professional Indemnity Insurance Scheme
The Law Society of South Australia Professional Standards Scheme

The SA Bar Association Inc Professional Standards Scheme

J White, Barristers: Risks and Risk Management

K Clark, Update to ] White Barvisters: Risks and Risk Management

J White, Practice Suggestions

G Feary, Risk Management for Counsel (Riskwatch, Sept. 2017)

Wallis & Ors v Wallis and Anor [2017] SASC 91
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Prosecutor’s duties and acting for the DPP

Content
1. Role of the Director of Public Prosecution
2. Prosecutor’s duties generally
3. Duty of disclosure

a. Common law duty for disclosure
DPP guideline 9

c. Relevant statutory obligations - case statements: s 123-125 Criminal Procedure Act 1921 — and
limitations — s67D-F Evidence Act; s 67G-] Evidence Act

d. Legal professional privilege

4. Briefing by the ODPP — the ODPP Bar List and Guideline 15
Reference materials

Director of Public Prosecutions Act 1991 (SA)

SA DPP, Statement of Prosecution Policy and Guidelines (October 2014)

SA DPP, Guideline No 15 — The ODPP Bar Iist and the Briefing of the Independent Bar by the ODPP (October
2023)

Crinzinal Procedure Act 1921, ss120-127

Joint Criminal Rules 2022 (SA) £75.1-75.5, 193

R v Forrest (2016) 125 SASR 319; [2016] SASCFC 76

Brawn v R [2022] SASCA 96 and Brawn v The King (2025) 99 ALJR 872; [2025] HCA 20
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Representing Aboriginal people
Content
1. Acknowledgement of country

2. Aboriginal clients are across the spectrum of age, income, education and literacy and in relation to
the matters on which they require representation

3. Some general features of Aboriginal clients

4. Achievements in legal representation and in advancement of Aboriginal legal rights in the last 50
years

5. Aspects of the situations for Aboriginal people that have gone backwards over the last 50 years
6. Important information relevant to understanding and assisting Aboriginal clients

- general
- particular areas of the law

7. Obtaining experience acting for Aboriginal clients
8. Culturally sensitive material

9. Who to obtain advice/assistance from

Reference materials

A Collett and N Keeler, Representing Aboriginal people (August 2025)

47



SOUTH AUSTRALIAN BAR ASSOCIATION
MEMBER OF THE AUSTRALIAN BAR ASSOCIATION

Role of junior counsel

Content

1t’s your choicel

Come for lunch and established junior counsel at the bar will first discuss, and then answer questions, about

what’s on your mind. Maybe it’s:

The role of junior counsel:
To conduct research and perform other tasks as discussed and identified?
To discuss, engage with and test the ideas of senior counsel?
To independently review and form own views of cases?

Independence and individual responsibilities of junior counsel

Essential tasks

Risks for junior counsel - and avoiding them

Benefits of performing junior counsel work
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Taking and recording instructions from clients

Content
1. Instructions: who, what, when, where and why
2. The potential consequence of not recording the taking of instructions
3. Who —
a.  When counsel needs to be present.

The importance of solicitors
c. 'The absence of others.

a.  Whenever advice is to be given and the instructions on advice
About whether evidence is to be given
c.  Matters contrary to witnesses accounts to support cross-examination

a.  Whenever it is necessary that instructions be taken
b. Prior to the giving of evidence

7. Why
Reference materials

R v Kennedy [2017] SASCFC 170
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The SA Barristers’ Conduct Rules

Content

1. The importance of the SA Batristers” Conduct Rules

a.

b.

SA Bar Association Barristers’ Rules, Part B (Batristers Rules) and
SA Legal Practitioners Conduct Rules, Part B (the Rules)

2. Breaching ethical rules and the potential consequences

3. Pressure points in ethics — ignorance and inadvertence, time pressure, misplaced loyalty, inadequate
understanding of the proper use and limits of technology (Al)

4. Some significant rules in the SA Legal Practitioners Conduct Rules, Part B.

a.

b.

Cab rank rule: r 17
Rules relating to mandatory and discretionary return or refusal of briefs: r 101, 103-105,
1006, 107-108; R v Seller [2015] NSWC 1181; R » Yousif [2019] NSWDC 615
Overriding duty to the Court: rr 23-34
i Ex parte applications and the duty of candour
. Correcting misleading statements
iii. Binding authorities
iv. Client’s previous convictions not known to the court
Overriding duty to the Client: rr 35-38 and r106
i. Taking matters on ‘spec’
Independence of a barrister: rr 42-48
i.  Not a mere mouthpiece
i. Exercise of forensic judgment
Criminal Barristers
i. Criminal pleas: rr 39-41; R » Rowe [2015] SASCFC 124; R v Kennedy [2017] SASCFC
170
ii. Cross-examination: rr 62-63, 67-68
iii. Delinquent or guilty clients: rr 79-82
iv. Prosecutor’s duties: rr 83-95
Barrister-Barrister relationships
i. Duty to the opponent: rr 49-56
i. Devilling: r 113
Communications as a barrister
i. Communications with the Court: rr 54-56, 59
ii. Communications with the media: rr 76 and 78

5. Role of the Professional Responsibility Committee

Reference materials
South Australian Bar Association Barristers’ Rules | SABA Membership Rules- Part B
South Australian I egal Practitioners Conduct Rules — Part B

50


https://lssa.informz.net/lssa/data/images/Website/Misc/SALPCR%20-%201%20January%202022.pdf

SOUTH AUSTRALIAN BAR ASSOCIATION

MEMBER OF THE AUSTRALIAN BAR ASSOCIATION

Time and workload management

Content
The session will address the full range of a barrister’s practice — both the legal and administrative and its

place in their wider life. The session will focus on practical and positive strategies for time and workload
management that promote the enjoyable undertaking of work as a barrister.
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Undertaking pro bono work

Content
1. Range of pro bono providers in community legal sector in South Australia
2. Role of JusticeNet SA,
a. its application process
b. matters it refers
3. Engagement of solicitors through JusticeNet in case of direct referrals
4. National Pro Bono target
5. Pro bono work for other organisations — The Aboriginal Legal Rights Movement, The Women’s

Legal Service (SA)

Reference materials

Australian Pro Bono Centre, 17% Annual Performance Report of the National Pro Bono Target (September 2024)
JusticeNetSA, Annual Report (2024) (https://justicenet.org.au/get-involved)
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Witness Statements and affidavits

Content
1. Affidavits and the specific rules of the jurisdiction
2. Ensuring evidence addresses the issues in the case— why is this in the affidavit?
3. General principles governing the taking and drafting of affidavits
4. 'The current debate about the use of direct speech
5. Some particular circumstances
c. Solicitor’s affidavits
d. Affidavits in support of ex parte applications
6. Differences in the preparation of witness statements
7. Ethical principles in taking affidavits and witness conferences

Reference materials

Kane’s Hire Pty Ltd v Anderson Aviation Pty 1.td [2023] FCA 381
Wild v Meduri [2024] NSWCA 230
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Written advocacy

Content
1. Purpose of written submissions
Hazards of overreach or loss of confidence of the judge
2. Court rules governing written submissions
3. Use of supplementary documents — chronologies and lists
4.  Writing method
a. Planning a structure with headings
b. Finding a place to start
c. Maintaining ‘flow’
5. Essential structure
a.  Summaries
b. Legislative background
c.  Orders sought

6. Techniques and style in written submissions

a. Foreshadowing

b. Addressing opposing points
c. Quotes

d. Consistency

Reference materials

Hon. Justice McDonald and Hon. Justice B Doyle, Written Advocacy (August 2025)
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General reference materials

There are a wide range of books on advocacy available that address parts of this course to which reference
may be made. They include:

Glissan’s Adpocacy in Practice (LexisNexis 8% ed, 2025)

Mortley

Gray (ed), Essays in Advocacy

Blank and Selby ‘Appellate Practice’ The federation Press 2008

Mildren ‘The Appellate Jurisdiction of the Courts in Australia’ The Federation Press 20d Ed 2023
Tilmouth ‘Court Room Advocacy — Reflections of a Trial Judge’ (2012) 36 Aust Bar Rev 31
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