South Australian Legal Practitioners
Conduct Rules

Statement of Application

These Rules provide a comprehensive set of legal profession rules which bind all legal practitioners in
South Australia including (for the sake of clarity) those who choose to practise exclusively as
barristers.

Part A of these Rules constitutes the South Australian version of the Australian Solicitors Conduct
Rules and apply to all South Australian legal practitioners to whom Part B does not apply.

Part A retains (for convenience of cross-referencing with the LCA Commentary and interstate versions
of the ASCR) the numbering contained in the ASCR with the exception of the addition of the SA-
specific Rule 16A.

Part B of these Rules constitutes conduct rules that apply only to all South Australian legal practitioners
who either hold a Category BA practising certificate or have otherwise elected to practise exclusively
as a barrister by qualifying for the barrister contribution under the South Australian Professional
Indemnity Insurance Scheme.

It must be noted that these Rules are not a complete code of conduct for legal practitioners. Other
sources of professional obligations for legal practitioners include:
e the common and general law;
e statutory instruments such as the Legal Practitioners Act 1981 and Legal Practitioners
Regulations 2014,
o the Rules of the Legal Profession Education and Admission Council,
e State and Federal Court Rules.

Adoption and Amendment History

Adopted by the Council of the Law Society of South Australia (Society) as legal profession rules on
25 July 2011 as the Australian Solicitors Conduct Rules (ASCR).

Amended by the Society on 12 September 2011 to add “SA Specific” Rules, 16A, 16B and 16C.
Amended by the Society on 2 June 2014 to remove Rules 16B and 16C effective on 1 July 2014.

Amended by the Society on 7 June 2021 to incorporate changes to the Law Council of Australia’s
(LCA) version of the ASCR made on 5 May 2021, with effect on 1 January 2022.

Amended by the Society on 6 December 2021 to change the title, replace “solicitor/s” with “legal
practitioner/s” or “practitioner/s” and add Part B - Barrister’s Conduct Rules.
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Amended by the Society on 6 December 2021 to adopt changes to Rules 42 of Part A and 123 of Part
B and the associated definitions.

Amended by the Society on 21 December 2021 to adopt further changes to Rules 42 of Part A and 123
of Part B and the associated definitions.

Amended by the Society on 1 June 2026 to support the commencement of the Anti-Money Laundering
and Counter-Terrorism Financing (AML/CTF regime).
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NATURE AND PURPOSE OF THE RULES

1. APPLICATION AND INTERPRETATION

1.1 These Rules apply to all legal practitioners in the jurisdiction, including Australian-registered
foreign lawyers.

1.2 The definitions that apply in these Rules are set out in the glossary.

2. PURPOSE AND EFFECT OF THE RULES

2.1 The purpose of these Rules is to assist legal practitioners to act ethically and in accordance
with the principles of professional conduct established by the common law and these Rules.

2.2 In considering whether a legal practitioner has engaged in unsatisfactory professional conduct
or professional misconduct, the Rules apply in addition to the common law.

2.3 A breach of these Rules is capable of constituting unsatisfactory professional conduct or
professional misconduct, and may give rise to disciplinary action by the relevant regulatory
authority.

FUNDAMENTAL DUTIES OF LEGAL PRACTITIONERS

3. PARAMOUNT DUTY TO THE COURT AND THE
ADMINISTRATION OF JUSTICE

3.1 A legal practitioner’s duty to the court and the administration of justice is paramount and
prevails to the extent of inconsistency with any other duty.

4. OTHER FUNDAMENTAL ETHICAL DUTIES

4.1 A legal practitioner must also:

4.1.1 act in the best interests of a client in any matter in which the practitioner represents
the client;

4.1.2 be honest and courteous in all dealings in the course of legal practice;

4.13 deliver legal services competently, diligently and as promptly as reasonably
possible;

4.14 avoid any compromise to their integrity and professional independence; and

4.1.5 comply with these Rules and the law.

SOUTH AUSTRALIAN LEGAL PRACTITIONERS CONDUCT RULES

5



5.1

6.1

6.2

STANDARD OF CONDUCT - DISHONEST OR DISREPUTABLE
CONDUCT

A legal practitioner must not engage in conduct, in the course of legal practice or otherwise,
which:

5.1.1  demonstrates that the practitioner is not a fit and proper person to practise law; or
5.1.2  is likely, to a material degree to:

5.1.2.1 be prejudicial to, or diminish the public confidence in, the administration of
Jjustice; or

5.1.2.2 bring the profession into disrepute.

UNDERTAKINGS IN THE COURSE OF LEGAL PRACTICE

A legal practitioner who has given an undertaking in the course of legal practice must honour
that undertaking and ensure the timely and effective performance of the undertaking, unless
released by the recipient or by a court of competent jurisdiction.

A legal practitioner must not seek from another practitioner, or that practitioner’s employee,
associate, or agent, undertakings in respect of a matter, that would require the co-operation of
a third party who is not party to the undertaking.

RELATIONS WITH CLIENTS

7.

7.1

7.2

9.1

COMMUNICATION OF ADVICE

A legal practitioner must provide clear and timely advice to assist a client to understand
relevant legal issues and to make informed choices about action to be taken during the course
of a matter, consistent with the terms of the engagement.

A legal practitioner must inform the client or the instructing practitioner about the alternatives
to fully contested adjudication of the case which are reasonably available to the client, unless
the practitioner believes on reasonable grounds that the client already has such an
understanding of those alternatives as to permit the client to make decisions about the client’s
best interests in relation to the matter.

CLIENT INSTRUCTIONS

A legal practitioner must only accept and follow a client’s lawful, proper and competent
instructions.

CONFIDENTIALITY

A legal practitioner must not disclose any information which is confidential to a client and
acquired by the practitioner during the client’s engagement to any person who is not:

9.1.1 a practitioner who is a partner, principal, director, or employee of the practitioner’s
law practice; or

9.1.2 a barrister or an employee of, or person otherwise engaged by, the practitioner’s law
practice or by an associated entity for the purposes of delivering or administering
legal services in relation to the client,

EXCEPT as permitted in Rule 9.2.
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9.2 A legal practitioner may disclose information which is confidential to a client if:

9.2.1 the client expressly or impliedly authorises disclosure;

9.2.2 the practitioner is permitted or is compelled by law to disclose;

9.23 the practitioner discloses the information in a confidential setting, for the sole
purpose of obtaining advice in connection with the practitioner’s legal or ethical
obligations;

9.2.4 the practitioner discloses the information for the sole purpose of avoiding the
probable commission of a serious criminal offence;

9.2.5 the practitioner discloses the information for the purpose of preventing imminent
serious physical harm to the client or to another person; or

9.2.6 the information is disclosed to the insurer of the practitioner, law practice or
associated entity.

10. CONFLICTS CONCERNING FORMER CLIENTS

10.1 A legal practitioner and law practice must avoid conflicts between the duties owed to current
and former clients.

10.2 A legal practitioner or law practice who or which is in possession of information which is
confidential to a former client where that information might reasonably be concluded to be
material to the matter of another client and detrimental to the interests of the former client if
disclosed, must not act for the current client in that matter UNLESS:

10.2.1 the former client has given informed consent to the disclosure and use of that
information; or

10.2.2  an effective information barrier has been established.

11. CONFLICT OF DUTIES CONCERNING CURRENT CLIENTS

11.1 A legal practitioner and a law practice must avoid conflicts between the duties owed to two or
more current clients.

Duty of loyalty

11.2  If a legal practitioner or a law practice seeks to act for two or more clients in the same or
related matters where the clients' interests are adverse and there is a conflict or potential
conflict of the duties to act in the best interests of each client, the practitioner or law practice
must not act, except where permitted by Rules 11.3 and 11.4.

11.3  Where a legal practitioner or law practice seeks to act in the circumstances specified in Rule

11.2, the practitioner or law practice may, subject always to each practitioner discharging their
duty to act in the best interests of their client, only act if each client:

11.3.1 is aware that the practitioner or law practice is also acting for another client; and

11.3.2 has given informed consent to the practitioner or law practice so acting.

Duty of confidentiality

11.4

In addition to Rule 11.3, where a legal practitioner or a law practice acts for two or more
clients in the same or related matters and the practitioner or law practice is in, or comes into,
possession of information which is confidential to one client (the first client) which might
reasonably be concluded to be material to the other client’s or clients” matter and detrimental
to the interests of the first client if disclosed, the practitioner and the practitioner’s law practice
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may not act or continue to act for the other client or clients unless each client’s informed
consent:

11.4.1 permits the disclosure and use of that information for the benefit of the other client or
clients; or

11.4.2 requires the establishment and maintenance at all times of an effective information
barrier to protect the confidential information of each client.

Actual conflict arising between current clients in the course of a matter

11.5

11A

1TA1

11A2

11A3

If a legal practitioner or a law practice acts for more than one client in a matter and, during the
course of the conduct of that matter, an actual conflict arises between the duties owed to two
or more of those clients, the practitioner or law practice may only continue to act for one of
those clients (or for two or more of those clients between whom there is no conflict) in the
following exceptional circumstances:

11.5.1 any client for whom the practitioner or law practice ceases to act has given informed
consent to the practitioner or law practice continuing to act for the remaining clients;
and

11.5.2 the duty of confidentiality owed to all of the clients, both those for whom the
practitioner or law practice ceases to act and those for whom the practitioner or law
practice continues to act, is not put at risk.

SHORT-TERM LEGAL ASSISTANCE SERVICES

If a legal practitioner providing short-term legal assistance services forms a reasonable belief
that the practitioner cannot screen for conflicts of interest due to circumstances where it is
not reasonably practicable as the time required to do so may result in a real risk of the client
being denied access to legal assistance, the practitioner must ensure, to the extent reasonably
practicable, that—

11A.1.1  the practitioner has disclosed the nature of the services to the client, and

11A.1.2  there is no actual or potential conflict between the duties owed to the client and
one or more other clients, and

11A.1.3  the client has given informed consent to the provision of the services.

A legal practitioner must not provide, or continue to provide, short-term legal assistance
services to a client if the practitioner:

11A.2.1 is or becomes aware that the interests of the client are adverse to the interests of
a current client of the practitioner or the practitioner’s law practice, or

11A.2.2 is aware that the practitioner has, or while providing the short-term legal
assistance services obtains, confidential information of a current or former client
that might reasonably be concluded to be:

11A.2.2.1 material to the client’s matter, and
11A2.2.2 detrimental to the current or former client, if disclosed.

A legal practitioner who is a partner, associate, employee, officer or employer in a law
practice through which another practitioner is providing short-term legal assistance services,
may act for another client of the law practice whose interests are adverse to the interests of
the client receiving the services if:

SOUTH AUSTRALIAN LEGAL PRACTITIONERS CONDUCT RULES

8



11A.3.1 each client has given informed consent, and
11A.3.2 measures are in place to ensure confidential information will not be disclosed.
11A4  In this Rule:

short-term legal assistance services means services offered by a legal practitioner to a client,
whether through a legal assistance service provider or on a pro bono basis, with the expectation
by the practitioner and the client that the practitioner will not provide continuing legal advice
or representation in the matter.

12. CONFLICT CONCERNING A LEGAL PRACTITIONER’S OWN
INTERESTS

12.1 A legal practitioner must not act for a client where there is a conflict between the duty to serve
the best interests of a client and the interests of the practitioner or an associate of the
practitioner, except as permitted by this Rule.

12.2 A legal practitioner must not do anything:

(a) calculated to dispose a client or a third party to confer on the practitioner, either
directly or indirectly, any benefit in excess of the practitioner’s fair and reasonable
remuneration for legal services provided to the client, or

(b) that the practitioner knows, or ought reasonably to anticipate, is likely to induce the
client or third party to confer such a benefit and is not reasonably incidental to the
performance of the retainer.

12.3 A legal practitioner must not borrow any money, nor assist an associate to borrow money,
from:

12.3.1  aclient of the practitioner or of the practitioner’s law practice; or

12.3.2  a former client of the practitioner or of the practitioner’s law practice who has
indicated a continuing reliance upon the advice of the practitioner or of the
practitioner’s law practice in relation to the investment of money,

UNLESS the client is:
(1) an Authorised Deposit-taking Institution;
(i) a trustee company;
(iii) the responsible entity of a managed investment scheme registered under
Chapter 5C of the Corporations Act 2001 (Cth) or a custodian for such a
scheme;
@iv) an associate of the practitioner and the practitioner is able to discharge the

onus of proving that a full written disclosure was made to the client and
that the client’s interests are protected in the circumstances, whether by
legal representation or otherwise; or

) the employer of the practitioner.
12.4 A legal practitioner will not have breached this Rule merely by:

12.4.1 drawing a Will appointing the practitioner or an associate of the practitioner as
executor, provided the practitioner informs the client in writing before the Will is
signed:

(1) of any entitlement of the practitioner, or the practitioner’s law practice or
associate, to claim executor’s commission;
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13.

13.1

13.2

12.4.2

1243

12.4.4

(i1) of the inclusion in the Will of any provision entitling the practitioner, or
the practitioner’s law practice or associate, to charge legal costs in relation
to the administration of the estate; and

(iii) if the practitioner or the practitioner’s law practice or associate has an
entitlement to claim commission, that the client could appoint as executor
a person who might make no claim for executor’s commission.

drawing a Will or other instrument under which the practitioner (or the practitioner’s
law practice or associate) will or may receive a substantial benefit other than any
proper entitlement to executor’s commission and proper fees, provided the person
instructing the practitioner is either:

(1) a member of the practitioner’s immediate family,
(ia) a member of the immediate family of the practitioner’s spouse, or
(i1) a practitioner, or a member of the immediate family of a practitioner, who

is a partner, employer, or employee, of the practitioner.

receiving a financial benefit from a third party in relation to any dealing where the
practitioner represents a client, or from another service provider to whom a client
has been referred by the practitioner, provided the practitioner advises the client:

@) that a commission or benefit is or may be payable to the practitioner in
respect of the dealing or referral and the nature of that commission or
benefit;

(i) that the client may refuse any referral, and

the client has given informed consent to the commission or benefit received or which
may be received.

acting for a client in any dealing in which a financial benefit may be payable to a
third party for referring the client, provided the practitioner has first disclosed the
payment or financial benefit to the client.

COMPLETION OR TERMINATION OF ENGAGEMENT

A legal practitioner with designated responsibility for a client’s matter must ensure completion
of the legal services for that matter UNLESS:

13.1.1
13.1.2
13.1.3

13.1.4

the client has otherwise agreed;
the law practice is discharged from the engagement by the client;

the law practice terminates the engagement for just cause and on reasonable notice;
or

the engagement comes to an end by operation of law.

Where a client is required to stand trial for a serious criminal offence, the client’s failure to
make satisfactory arrangements for the payment of costs will not normally justify termination
of the engagement UNLESS the legal practitioner or law practice has:

13.2.1

13.2.2

served written notice on the client of the practitioner’s intention, a reasonable time
before the date appointed for commencement of the trial or the commencement of
the sittings of the court in which the trial is listed, providing the client at least 7 days
to make satisfactory arrangements for payment of the practitioner’s costs; and

given appropriate notice to the registrar of the court in which the trial is listed to
commence.
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13.3

13.4

Where a client is legally assisted and the grant of aid is withdrawn or otherwise terminated, a
legal practitioner or law practice may terminate the engagement by giving reasonable notice
in writing to the client, such that the client has a reasonable opportunity to make other
satisfactory arrangements for payment of costs which would be incurred if the engagement
continued.

In subrule 13.1.3 just cause includes the following —

14.

14.1

14.2

15.

15.1

16.

16.1

13.4.1 instructions that require, or any circumstance where continuation of the
engagement would cause, a legal practitioner to breach his or her ethical
duties and professional responsibilities,

13.4.2 any circumstance where a legal practitioner is no longer able to act in the
client's best interests,

13.4.3 any circumstance where a client has not provided all information requested
of them that is required to fulfil a legal practitioner’s statutory obligations.

CLIENT DOCUMENTS

A legal practitioner with designated responsibility for a client’s matter, must ensure that, upon
completion or termination of the law practice’s engagement:

14.1.1  the client or former client; or
14.1.2  another person authorised by the client or former client,

is given any client documents, (or if they are electronic documents copies of those documents),
as soon as reasonably possible when requested to do so by the client, unless there is an effective
lien.

A legal practitioner or law practice may destroy client documents after a period of 7 years has
elapsed since the completion or termination of the engagement, except where there are client
instructions or legal obligations to the contrary.

LIEN OVER DOCUMENTS

Notwithstanding Rule 14, when a legal practitioner claims to exercise a lien for unpaid legal
costs over client documents which are essential to the client’s defence or prosecution of current
proceedings:

15.1.1 if another practitioner is acting for the client, the first practitioner must deliver up
the documents to the second practitioner:

(1) if the second practitioner undertakes to hold the documents subject to the
lien and maintains reasonable security for the unpaid costs; or

(i) if the first practitioner agrees to the second practitioner agreeing to pay, or
entering into an agreement with the client to procure payment of, the first
practitioner’s costs upon completion of the relevant proceedings; or

15.1.2  alternatively, the practitioner, upon receiving reasonable security for the unpaid
costs, must deliver the documents to the client.

CHARGING FOR DOCUMENT STORAGE

A legal practitioner must not charge:
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16A.

16A.1

16A.2

16A.3

16A.4

16A.5

16A.6

16.1.1  for the storage (either physical, electronic or otherwise) of documents, files or other
property on behalf of clients or former clients of the practitioner or law practice (or
predecessors in practice); or

16.1.2  for retrieval from storage of those documents, files or other property,

UNLESS the client or former client has consented to such charge being made.

LEGAL ASSISTANCE

A legal practitioner has an obligation to inform clients as to their eligibility for legal aid either
by way of assistance from the Legal Services Commission or the Litigation Assistance Fund,
and/or any other scheme for delivering aid or legal assistance to members of the community
where that practitioner has reason to believe that such a client may be so eligible.

A legal practitioner shall give such assistance as may be reasonably necessary to a client in
the making of an application for legal aid.

Subject to any requirements of any legal aid agency:

16A.3.1 alegal practitioner who forms the view that a client in receipt of legal aid no longer
has a reasonable prospect of success, the practitioner shall inform the legal aid
agency accordingly and take such steps as may reasonably be necessary to ensure
that the furnishing of aid is either terminated or reduced to reflect the opinion so
formed,;

16A.3.2 if a practitioner acting in a matter the subject of a grant of legal aid, becomes aware
of any change in the financial position or other circumstances of the client, and if
such change may be relevant to the continuing grant of aid or the terms upon which
such aid may be continued, the legal aid agency shall be informed by the practitioner
forthwith of such change;

16A.3.3 a practitioner who communicates matters pursuant to Sub-rules (a) and (b) hereof to
the Legal Services Commission or any other legal aid agency shall inform the
assisted person of the matters communicated.

A legal practitioner shall not disclose to the Court or to any third person including any
opposing practitioner or party that a client is assisted by the grant of legal aid or that an
application for such a grant has been or will be made, except:

16A.4.1 upon the express instructions of the client and when such disclosure is necessary for
the proper conduct of the matter; or

16A.4.2 as required by order of the Court or by statute.

A legal practitioner shall not communicate with the Legal Services Commission with a view
to dissuading the Commission from granting or continuing to grant legal assistance to another
party involved in any matter, where opposition to the grant of legal aid is advanced simply on
grounds relating to the overall merits of the matter or by general comment as to the eligibility
of the other party for aid.

If there is good reason to believe that the Commission may be unaware of any specific
objective fact or facts clearly pertinent to the question of whether aid should be granted or
continue to be granted the opposing practitioner may write to the Commission drawing
attention to such fact or facts, but shall not urge that aid should not be granted.
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ADVOCACY AND LITIGATION

17. INDEPENDENCE — AVOIDANCE OF PERSONAL BIAS

17.1 A legal practitioner representing a client in a matter that is before the court must not act as the
mere mouthpiece of the client or of the instructing practitioner (if any) and must exercise the
forensic judgments called for during the case independently, after the appropriate
consideration of the client’s and the instructing practitioner’s instructions where applicable.

17.2  Alegal practitioner does not breach the practitioner's duty to the client, and will not have failed
to give appropriate consideration to the client's or the instructing practitioner's instructions,
simply by choosing, contrary to those instructions, to exercise the forensic judgments called
for during the case so as to:

17.2.1 confine any hearing to those issues which the practitioner believes to be the real
issues;

17.2.2  present the client's case as quickly and simply as may be consistent with its robust
advancement; or

17.2.3  inform the court of any persuasive authority against the client's case.

17.3 A legal practitioner must not make submissions or express views to a court on any material
evidence or issue in the case in terms which convey or appear to convey the practitioner's
personal opinion on the merits of that evidence or issue.

17.4 A legal practitioner must not become the surety for the client's bail.

18. FORMALITY BEFORE THE COURT

18.1 A legal practitioner must not, in the presence of any of the parties or practitioners, deal with a
court on terms of informal personal familiarity which may reasonably give the appearance that
the practitioner has special favour with the court.

19. DUTY TO THE COURT

19.1 A legal practitioner must not deceive or knowingly or recklessly mislead the court.

19.2 A legal practitioner must take all necessary steps to correct any misleading statement made by
the practitioner to a court as soon as possible after the practitioner becomes aware that the
statement was misleading.

19.3 A legal practitioner will not have made a misleading statement to a court simply by failing to
correct an error in a statement made to the court by the opponent or any other person.

19.4 A legal practitioner seeking any interlocutory relief in an ex parte application must disclose to
the court all factual or legal matters which:

19.4.1  are within the practitioner’s knowledge;
19.4.2  are not protected by legal professional privilege; and

19.4.3  the practitioner has reasonable grounds to believe would support an argument against
granting the relief or limiting its terms adversely to the client.

19.5 A legal practitioner who has knowledge of matters which are within Rule 19.4:

19.5.1 must seek instructions for the waiver of legal professional privilege, if the matters
are protected by that privilege, so as to permit the practitioner to disclose those
matters under Rule 19.4; and

SOUTH AUSTRALIAN LEGAL PRACTITIONERS CONDUCT RULES

13



19.6

19.7

19.8

19.9

19.10

19.11

19.12

20.

20.1

19.5.2  if'the client does not waive the privilege as sought by the practitioner:

(1) must inform the client of the client's responsibility to authorise such
disclosure and the possible consequences of not doing so; and

(i1) must inform the court that the practitioner cannot assure the court that all
matters which should be disclosed have been disclosed to the court.

A legal practitioner must, at the appropriate time in the hearing of the case if the court has not
yet been informed of that matter, inform the court of:

19.6.1 any binding authority;

19.6.2  where there is no binding authority, any authority decided by an Australian appellate
court; and

19.6.3  any applicable legislation,

known to the practitioner and which the practitioner has reasonable grounds to believe to be
directly in point, against the client's case.

A legal practitioner need not inform the court of matters within Rule 19.6 at a time when the
opponent tells the court that the opponent's whole case will be withdrawn or the opponent will
consent to final judgment in favour of the client, unless the appropriate time for the practitioner
to have informed the court of such matters in the ordinary course has already arrived or passed.

A legal practitioner who becomes aware of matters within Rule 19.6 after judgment or decision
has been reserved and while it remains pending, whether the authority or legislation came into
existence before or after argument, must inform the court of that matter by:

19.8.1 a letter to the court, copied to the opponent, and limited to the relevant reference
unless the opponent has consented beforehand to further material in the letter; or

19.8.2  requesting the court to relist the case for further argument on a convenient date, after
first notifying the opponent of the intended request and consulting the opponent as
to the convenient date for further argument.

A legal practitioner need not inform the court of any matter otherwise within Rule 19.8 which
would have rendered admissible any evidence tendered by the prosecution which the court has
ruled inadmissible without calling on the defence.

A legal practitioner who knows or suspects that the prosecution is unaware of the client's
previous conviction must not ask a prosecution witness whether there are previous
convictions, in the hope of a negative answer.

A legal practitioner must inform the court of any misapprehension by the court as to the effect
of an order which the court is making, as soon as the practitioner becomes aware of the
misapprehension.

A legal practitioner must alert the opponent and if necessary inform the court if any express
concession made in the course of a trial in civil proceedings by the opponent about evidence,
case-law or legislation is to the knowledge of the practitioner contrary to the true position and
is believed by the practitioner to have been made by mistake.

DELINQUENT OR GUILTY CLIENTS

A legal practitioner who, as a result of information provided by the client or a witness called
on behalf of the client, learns during a hearing or after judgment or the decision is reserved
and while it remains pending, that the client or a witness called on behalf of the client:

20.1.1  has lied in a material particular to the court or has procured another person to lie to
the court;
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20.1.2

20.1.3

must -
20.1.4
20.1.5

has falsified or procured another person to falsify in any way a document which has
been tendered; or

has suppressed or procured another person to suppress material evidence upon a
topic where there was a positive duty to make disclosure to the court;

omitted

refuse to take any further part in the case unless the client authorises the practitioner
to inform the court of the lie, falsification or suppression and must promptly inform
the court of the lie, falsification or suppression upon the client authorising the
practitioner to do so but otherwise may not inform the court of the lie, falsification
or suppression.

20.2 A legal practitioner whose client in criminal proceedings confesses guilt to the practitioner but
maintains a plea of not guilty:

20.2.1

20.2.2
20.2.3
20.2.4
20.2.5

20.2.6
20.2.7

20.2.8

may, subject to the client accepting the constraints set out in Rules 20.2.2-20.2.8, but
not otherwise, continue to act in the client’s defence,

must not falsely suggest that some other person committed the offence charged,
must not set up an affirmative case inconsistent with the confession,
must ensure that the prosecution is put to proof on its case,

may argue that the evidence as a whole does not prove that the client is guilty of the
offence charged,

may argue that for some reason of law the client is not guilty of the offence charged,

may argue that for another reason not prohibited by Rules 20.2.2 or 20.2.3 the client
should not be convicted of the offence charged, and

must not continue to act if the client insists on giving evidence denying guilt or
requires the making of a statement asserting the client’s innocence.

20.3 A legal practitioner whose client informs the practitioner that the client intends to disobey a
court's order must:

20.3.1
20.3.2
20.3.3

advise the client against that course and warn the client of its dangers;
not advise the client how to carry out or conceal that course; and

not inform the court or the opponent of the client's intention unless:

@) the client has authorised the practitioner to do so beforehand; or

(i) the practitioner believes on reasonable grounds that the client's conduct
constitutes a threat to any person's safety.

21. RESPONSIBLE USE OF COURT PROCESS AND PRIVILEGE

21.1 A legal practitioner must take care to ensure that the practitioner’s advice to invoke the
coercive powers of a court:

21.1.1
21.1.2
21.1.3
21.14

is reasonably justified by the material then available to the practitioner;
is appropriate for the robust advancement of the client’s case on its merits;
is not given principally in order to harass or embarrass a person; and

is not given principally in order to gain some collateral advantage for the client or
the practitioner or a third party out of court.
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21.2

213

214

215

21.6

21.7

21.8

21.9

A legal practitioner must take care to ensure that decisions by the practitioner to make
allegations or suggestions under privilege against any person:

21.2.1  are reasonably justified by the material then available to the practitioner;

21.2.2  are appropriate for the robust advancement of the client’s case on its merits; and
21.2.3  are not made principally in order to harass or embarrass a person.

A legal practitioner must not allege any matter of fact in:

21.3.1 any court document settled by the practitioner;

21.3.2  any submission during any hearing;

21.3.3  the course of an opening address; or

21.3.4  the course of a closing address or submission on the evidence,

unless the practitioner believes on reasonable grounds that the factual material already
available provides a proper basis to do so.

A legal practitioner must not allege any matter of fact amounting to criminality, fraud or other
serious misconduct against any person unless the practitioner believes on reasonable grounds
that:

21.4.1  available material by which the allegation could be supported provides a proper basis
for it; and

21.4.2  the client wishes the allegation to be made, after having been advised of the
seriousness of the allegation and of the possible consequences for the client and the
case if it is not made out.

A legal practitioner must not make a suggestion in cross-examination on credit unless the
practitioner believes on reasonable grounds that acceptance of the suggestion would diminish
the credibility of the evidence of the witness.

A legal practitioner may regard the opinion of an instructing practitioner that material which
is available to the instructing practitioner is credible, being material which appears to the
practitioner from its nature to support an allegation to which Rules 21.3 and 21.4 apply, as a
reasonable ground for holding the belief required by those Rules (except in the case of a
closing address or submission on the evidence).

A legal practitioner who has instructions which justify submissions for the client in mitigation
of the client's criminality which involve allegations of serious misconduct against any other
person not able to answer the allegations in the case must seek to avoid disclosing the other
person's identity directly or indirectly unless the practitioner believes on reasonable grounds
that such disclosure is necessary for the proper conduct of the client’s case.

Without limiting the generality of Rule 21.2, in proceedings in which an allegation of domestic
or family violence, sexual assault, indecent assault or the commission of an act of indecency
is made and in which the alleged victim gives evidence:

21.8.1 alegal practitioner must not ask that witness a question or pursue a line of questioning
of that witness which is intended:

) to mislead or confuse the witness; or

(i1) to be unduly annoying, harassing, intimidating, offensive, oppressive,
humiliating or repetitive; and

21.8.2 apractitioner must take into account any particular vulnerability of the witness in the
manner and tone of the questions that the practitioner asks.

A legal practitioner does not infringe rule 21.8 merely because:
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22.

22.1

22.2

223

22.4

225

22.6

22.7

22.8

23.

23.1

232

21.9.1 the question or questioning challenges the truthfulness of the witness or the
consistency or accuracy of a statement made by the witness, or

21.9.2  the question or questioning requires the witness to give evidence that the witness
could consider to be offensive, distasteful or private.

COMMUNICATION WITH OPPONENTS

A legal practitioner must not knowingly make a false or misleading statement to an opponent
in relation to the case (including its compromise).

A legal practitioner must take all necessary steps to correct any false or misleading statement
made by the practitioner to an opponent as soon as possible after the practitioner becomes
aware that the statement was false or misleading.

A legal practitioner will not have made a false or misleading statement to the opponent simply
by failing to correct an error on any matter stated to the practitioner by the opponent.

A legal practitioner must not confer or deal with any party represented by or to the knowledge
of the practitioner indemnified by an insurer, unless the party and the insurer have signified
willingness to that course.

A legal practitioner must not, outside an ex parte application or a hearing of which an opponent
has had proper notice, communicate in the opponent's absence with the court concerning any
matter of substance in connection with current proceedings unless:

22.5.1  the court has first communicated with the practitioner in such a way as to require the
practitioner to respond to the court; or

22.5.2  the opponent has consented beforehand to the practitioner communicating with the
court in a specific manner notified to the opponent by the practitioner.

A legal practitioner must promptly tell the opponent what passes between the practitioner and
a court in a communication referred to in Rule 22.5.

A legal practitioner must not raise any matter with a court in connection with current
proceedings on any occasion to which an opponent has consented under Rule 22.5.2 other than
the matters specifically notified by the practitioner to the opponent when seeking the
opponent's consent.

A legal practitioner must take steps to inform the opponent as soon as possible after the
practitioner has reasonable grounds to believe that there will be an application on behalf of the
client to adjourn any hearing, of that fact and the grounds of the application, and must try, with
the opponent’s consent, to inform the court of that application promptly.

OPPOSITION ACCESS TO WITNESSES

A legal practitioner must not take any step to prevent or discourage a prospective witness or a
witness from conferring with an opponent or being interviewed by or on behalf of any other
person involved in the proceedings.

A legal practitioner does not breach Rule 23.1 simply by:

23.2.1 telling a prospective witness or a witness that he or she need not agree to confer or to
be interviewed, or

23.2.2 advising the prospective witness or the witness about relevant obligations of
confidentiality.
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24.

24.1

242

25.

25.1

252

26.

26.1

INTEGRITY OF EVIDENCE - INFLUENCING EVIDENCE

A legal practitioner must not:

24.1.1 advise or suggest to a witness that false or misleading evidence should be given nor
condone another person doing so; or

24.1.2  coach a witness by advising what answers the witness should give to questions which
might be asked.

A legal practitioner will not have breached Rules 24.1 by:
24.2.1  expressing a general admonition to tell the truth;

24.2.2  questioning and testing in conference the version of evidence to be given by a
prospective witness; or

24.2.3 drawing the witness's attention to inconsistencies or other difficulties with the
evidence, but the practitioner must not encourage the witness to give evidence
different from the evidence which the witness believes to be true.

INTEGRITY OF EVIDENCE - TWO WITNESSES TOGETHER

A legal practitioner must not confer with, or condone another practitioner conferring with,
more than one lay witness (including a party or client) at the same time:

25.1.1 about any issue which there are reasonable grounds for the practitioner to believe
may be contentious at a hearing; and

25.1.2  where such conferral could affect evidence to be given by any of those witnesses,

unless the practitioner believes on reasonable grounds that special circumstances require such
a conference.

A legal practitioner will not have breached Rule 25.1 by conferring with, or condoning another
practitioner conferring with, more than one client about undertakings to a court, admissions or
concessions of fact, amendments of pleadings or compromise.

COMMUNICATION WITH WITNESSES UNDER CROSS-
EXAMINATION

A legal practitioner must not confer with any witness (including a party or client) called by
the practitioner on any matter related to the proceedings while that witness remains under
cross-examination, unless:

26.1.1  the cross-examiner has consented beforehand to the practitioner doing so; or

26.1.2  the practitioner:

(1) believes on reasonable grounds that special circumstances (including the
need for instructions on a proposed compromise) require such a
conference;

(i) has, if possible, informed the cross-examiner beforehand of the

practitioner’s intention to do so; and

(ii1) otherwise does inform the cross-examiner as soon as possible of the
practitioner having done so.
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27.

27.1

272

28.
28.1

29.

29.1

29.2

293

294

29.5

29.6

29.7

LEGAL PRACTITIONER AS MATERIAL WITNESS IN
CLIENT’S CASE

In a case in which it is known, or becomes apparent, that a legal practitioner will be required
to give evidence material to the determination of contested issues before the court, the
practitioner may not appear as advocate for the client in the hearing.

In a case in which it is known, or becomes apparent, that a legal practitioner will be required
to give evidence material to the determination of contested issues before the court the
practitioner, an associate of the practitioner or a law practice of which the practitioner is a
member must not continue to act for the client if doing so would prejudice the administration
of justice.

PUBLIC COMMENT DURING CURRENT PROCEEDINGS

A legal practitioner must not publish or take steps towards the publication of any material
concerning current proceedings which may prejudice a fair trial or the administration of
justice.

PROSECUTOR’S DUTIES

A prosecutor must fairly assist the court to arrive at the truth, must seek impartially to have
the whole of the relevant evidence placed intelligibly before the court, and must seek to assist
the court with adequate submissions of law to enable the law properly to be applied to the
facts.

A prosecutor must not press the prosecution's case for a conviction beyond a full and firm
presentation of that case.

A prosecutor must not, by language or other conduct, seek to inflame or bias the court against
the accused.

A prosecutor must not argue any proposition of fact or law which the prosecutor does not
believe on reasonable grounds to be capable of contributing to a finding of guilt and also to
carry weight.

A prosecutor must disclose to the opponent as soon as practicable all material (including the
names of and means of finding prospective witnesses in connection with such material)
available to the prosecutor or of which the prosecutor becomes aware which could constitute
evidence relevant to the guilt or innocence of the accused other than material subject to
statutory immunity, unless the prosecutor believes on reasonable grounds that such disclosure,
or full disclosure, would seriously threaten the integrity of the administration of justice in those
proceedings or the safety of any person.

A prosecutor who has decided not to disclose material to the opponent under Rule 29.5 must
consider whether:

29.6.1 the charge against the accused to which such material is relevant should be
withdrawn; or

29.6.2  the accused should be faced only with a lesser charge to which such material would
not be so relevant.

A prosecutor must call as part of the prosecution's case all witnesses:

29.7.1 whose testimony is admissible and necessary for the presentation of all of the
relevant circumstances,

29.7.2  whose testimony provides reasonable grounds for the prosecutor to believe that it
could provide admissible evidence relevant to any matter in issue;
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29.8

299

29.10

29.11

29.12

29.13

UNLESS:

@) the opponent consents to the prosecutor not calling a particular witness,

(i1) the only matter with respect to which the particular witness can give
admissible evidence has been dealt with by an admission on behalf of the
accused,

(ii1) the only matter with respect to which the particular witness can give

admissible evidence goes to establishing a particular point already
adequately established by another witness or other witnesses;

@iv) the prosecutor believes on reasonable grounds that the testimony of a
particular witness is plainly untruthful or is plainly unreliable, or

v) the prosecutor, having the responsibility of ensuring that the prosecution
case is presented properly and presented with fairness to the accused,
believes on reasonable grounds that the interests of justice would be
harmed if the witness was called as part of the prosecution case,

provided that the prosecutor must inform the opponent as soon as practicable of the
identity of any witness whom the prosecutor intends not to call on any ground within
(i), (iii), (iv) or (v) together with the grounds on which the prosecutor has reached
that decision, unless the interests of justice would be harmed if those grounds were
revealed to the opponent.

A prosecutor who has reasonable grounds to believe that certain material available to the
prosecution may have been unlawfully obtained must promptly:

29.8.1 inform the opponent if the prosecutor intends to use the material; and
29.8.2 make available to the opponent a copy of the material if it is in documentary form.

A prosecutor must not confer with or interview any accused except in the presence of the
accused's legal representative.

A prosecutor must not inform the court or an opponent that the prosecution has evidence
supporting an aspect of its case unless the prosecutor believes on reasonable grounds that such
evidence will be available from material already available to the prosecutor.

A prosecutor who has informed the court of matters within Rule 29.10, and who has later
learnt that such evidence will not be available, must immediately inform the opponent of that
fact and must inform the court of it when next the case is before the court.

A prosecutor:
29.12.1 must correct any error made by the opponent in address on sentence;

29.12.2 must inform the court of any relevant authority or legislation bearing on the
appropriate sentence;

29.12.3 must assist the court to avoid appealable error on the issue of sentence; and
29.12.4 may submit that a custodial or non-custodial sentence is appropriate.

A legal practitioner who appears as counsel assisting an inquisitorial body such as the Criminal
Justice Commission, the Australian Crime Commission, the Australian Securities and
Investments Commission, the ACCC, a Royal Commission or other statutory tribunal or body
having investigative powers must act in accordance with Rules 29.1, 29.3 and 29.4 as if the
body is a court referred to in those Rules and any person whose conduct is in question before
the body is an accused referred to in Rule 29.
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RELATIONS WITH OTHER PERSONS

30.

30.1

31.

31.1

31.2

313

32.

32.1

33.

33.1

ANOTHER LEGAL PRACTITIONER’S OR OTHER PERSON’S
ERROR

A legal practitioner must not take unfair advantage of the obvious error of another practitioner
or other person, if to do so would obtain for a client a benefit which has no supportable
foundation in law or fact.

INADVERTENT DISCLOSURE

Unless otherwise permitted or compelled by law, a legal practitioner to whom material known
or reasonably suspected to be confidential is disclosed by another practitioner, or by some
other person and who is aware that the disclosure was inadvertent must not use the material
and must:

31.1.1  return, destroy or delete the material (as appropriate) immediately upon becoming
aware that disclosure was inadvertent; and

31.1.2  notify the other practitioner or the other person of the disclosure and the steps taken
to prevent inappropriate misuse of the material.

A legal practitioner who reads part or all of the confidential material before becoming aware
of its confidential status must:

31.2.1 not disclose or use the material, unless otherwise permitted or compelled by law,
31.2.2  notify the opposing practitioner or the other person immediately, and
31.2.3  not read any more of the material.

If a legal practitioner is instructed by a client to read confidential material received in error,
the practitioner must refuse to do so.

UNFOUNDED ALLEGATIONS

A legal practitioner must not make an allegation against another legal practitioner of
unsatisfactory professional conduct or professional misconduct unless the allegation is made
bona fide and the practitioner believes on reasonable grounds that available material by which
the allegation could be supported provides a proper basis for it.

COMMUNICATION WITH ANOTHER LEGAL
PRACTITIONER’S CLIENT

In representing a client, a legal practitioner shall not communicate about the subject of the
representation with a person the practitioner knows to be represented by another practitioner
unless:

33.1.1 the other practitioner has previously consented;

33.1.2 the practitioner believes on reasonable grounds that:

(1) the circumstances are so urgent as to require the practitioner to do so; and
(i) the substance of the communication would not be unfair to the opponent's
client;

33.1.3 the communication is solely to enquire whether the other party or parties to a matter
are represented and, if so, by whom; or
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33.1.4 there is notice of the practitioner’s intention to communicate with the other party or
parties, but the other practitioner has failed, after a reasonable time, to reply and there
is a reasonable basis for proceeding with the communication.

34. DEALING WITH OTHER PERSONS

34.1 A legal practitioner must not in any action or communication associated with representing a
client:

34.1.1 make any statement to another person:

(i)  which grossly exceeds the legitimate assertion of the rights or entitlements of
the practitioner’s client, and

(i1))  which misleads or intimidates the other person,

34.1.2  threaten the institution of a criminal or disciplinary complaint against the other
person if a civil liability to the practitioner’s client is not satisfied; or

34.1.3  use tactics that go beyond legitimate advocacy and which are primarily designed to
embarrass or frustrate another person.

34.2  In the conduct or promotion of a legal practitioner’s practice, the practitioner must not seek
instructions for the provision of legal services in a manner likely to oppress or harass a person
who, by reason of some recent trauma or injury, or other circumstances, is, or might reasonably
be expected to be, at a significant disadvantage in dealing with the practitioner at the time
when the instructions are sought.

35. CONTRACTING WITH THIRD PARTIES

35.1  If a legal practitioner instructs a third party on behalf of the client, and the practitioner is not
intending to accept personal liability for payment of the third party’s fees, the practitioner must
advise the third party in advance.

LAW PRACTICE MANAGEMENT

36. ADVERTISING

36.1 A legal practitioner or principal of a law practice must ensure that any advertising, marketing,
or promotion in connection with the practitioner or law practice is not:

36.1.1 false;

36.1.2 misleading or deceptive or likely to mislead or deceive;
36.1.3  offensive; or

36.1.4 prohibited by law.

36.2 A legal practitioner must not convey a false, misleading or deceptive impression of specialist
expertise and must not advertise or authorise advertising in a manner that uses the words
“accredited specialist” or a derivative of those words (including post-nominals), unless the
practitioner is a specialist accredited by the relevant professional association.

37. SUPERVISION OF LEGAL SERVICES

37.1 A legal practitioner with designated responsibility for a matter must exercise reasonable
supervision over practitioners and all other persons engaged in the provision of the legal
services for that matter.

SOUTH AUSTRALIAN LEGAL PRACTITIONERS CONDUCT RULES

22



38.

38.1

38.2

383

384

385

38.6

38.7

RETURNING JUDICIAL OFFICERS

In this rule:
court does not include a tribunal.

Jformer rules means the rule or rules of conduct (however described) in force immediately
before the commencement of these Rules governing the right of a legal practitioner to appear
before a court of which the practitioner was a judge, justice, magistrate, coroner, master,
prothonotary, registrar or other judicial officer, or any person acting in any of those offices.

Jjudge includes a judge, justice, magistrate, coroner, master, prothonotary, registrar or other
judicial officer, or a person acting in any of those offices, but does not include person
appointed as a judge before the commencement of these Rules.

tribunal means a tribunal constituted by or under an Act or a disciplinary tribunal.

A legal practitioner must refuse to accept or retain a brief or instructions to appear before a
court if:

38.2.1 the appearance would be before a court:
(i)  of which the practitioner is or was formerly a judge; or
(i1))  from which appeals lie to a court of which the practitioner is or was formerly
a judge; and
38.2.2  the appearance would occur less than 5 years after the practitioner ceased to be a

judge of the court.

A legal practitioner must refuse to accept or retain a brief or instructions to appear before a
tribunal that does not sit in divisions or lists of matters to which its members are assigned if:

38.3.1 the practitioner is a full time, part time or sessional member of the tribunal, or

38.3.2  the appearance would occur less than 2 years after the practitioner ceased to be a
member of the tribunal.

A legal practitioner must refuse to accept or retain a brief or instructions to appear before a
tribunal that sits in divisions or lists of matters to which its members are assigned if:

38.4.1 the appearance would be in a proceeding in a division or list to which the practitioner
is assigned as a member of the tribunal, or

38.4.2  the appearance would be in a proceeding in a division or list to which the practitioner
was assigned and the appearance would occur less than 2 years after the practitioner
ceased to be assigned to the division or list.

The former rules continue to apply to a legal practitioner who was, before the commencement
of these Rules, appointed as a judge, justice, magistrate, coroner, master, prothonotary,
registrar or other judicial officer, or a person acting in any of those offices.

For the purposes of subrule 38.2.1(ii), an appeal is not to be considered to lie to the Federal
Court of Australia from the Supreme Court of a State or Territory.

This rule does not apply in respect of a tribunal if a provision of an Act or a statutory instrument
made under an Act prohibits a member or former member of the tribunal from representing a
party before the tribunal or prohibits any such representation within a certain period after
ceasing to be a member or in certain circumstances.
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39.
39.1

40.

40.1

41.

LEGAL AND NON-LEGAL SERVICES

Where a legal practitioner or law practice:

39.1.1 shares an office with or is otherwise affiliated with an entity or business engaged in
another calling to provide services other than legal services to a client, and

39.1.2 aclient is receiving services concurrently from both the law practice and the other
entity,

the practitioner, or law practice, as the case requires, must take all reasonable steps to ensure
that the client is clearly informed about the nature and the terms of the services being provided
to the client by the practitioner or law practice, including (if applicable) that the services
provided by the other entity are not provided by the practitioner or the law practice as legal
services.

SHARING RECEIPTS

A legal practitioner must not, in relation to the conduct of the practitioner’s practice, or the
delivery of legal services, share, or enter into any arrangement for the sharing of, the receipts
arising from, or in connection with, the provision of legal services by the practitioner, with:

40.1.1  any disqualified person; or
40.1.2  any person:
@) who has been found guilty of an indictable offence; or

(i1)  who has had a guilty plea accepted in relation to an indictable offence that
involved dishonest conduct, whether or not a conviction was recorded.

MORTGAGE FINANCING AND MANAGED INVESTMENTS

Omitted

42.

421

43.

43.1

43.2

ANTI-DISCRIMINATION AND HARASSMENT

A legal practitioner must not in the course of, or in connection with, legal practice or their
profession, engage in conduct which constitutes:

42.1.1 discrimination;
42.1.2  sexual harassment;
42.1.3  any other form of harassment; or

42.1.4  workplace bullying.

DEALING WITH THE REGULATORY AUTHORITY

Subject only to his or her duty to the client, a legal practitioner must be timely, open, and frank
in his or her dealings with a regulatory authority.

Omitted.
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GLOSSARY OF TERMS

"associate' in reference to a legal practitioner means:

(a) a partner, employee, or agent of the practitioner or of the practitioner’s law practice;

(b) a corporation or partnership in which the practitioner has a material beneficial interest;

() in the case of the practitioner’s incorporated legal practice, a director of the incorporated
legal practice or of a subsidiary of the incorporated legal practice;

(d) a member of the practitioner's immediate family; or

(e) a member of the immediate family of a partner of the practitioner's law practice or of the

immediate family of a director of the practitioner’s incorporated legal practice or a
subsidiary of the incorporated legal practice.

“associated entity” means an entity that is not part of the law practice but which provides legal or
administrative services to a law practice, including but not limited to:

(a) a service trust or company; or

(b) a partnerships of law practices operating under the same trading name or a name which
includes all or part of the trading name of the law practice.

“Australian-registered foreign lawyer” has the same meaning as set out in legal profession
legislation.

“Australian roll” means a roll of practitioners maintained under the legal profession legislation of
any Australian jurisdiction.

“Authorised Deposit-taking Institution” has the same meaning as an Authorised Deposit-taking
Institution within the meaning of the Banking Act 1959 (Cth).

“barrister” means a legal practitioner has elected to engage in legal practice as or in the manner of a
barrister only.

“case” means:
(a) the court proceedings for which the legal practitioner is engaged; or
(b) the dispute in which the practitioner is advising.

“client” with respect to the practitioner or the practitioner's law practice means a person (not an
instructing practitioner) for whom the practitioner is engaged to provide legal services for a matter.

“client documents” means a document of a client.

“community legal service” means an organisation or body that is a community legal service, a
community legal centre, or a complying community legal centre for the purposes of the legal
profession legislation of a jurisdiction. “compromise” includes any form of settlement of a case,
whether pursuant to a formal offer under the rules or procedure of a court, or otherwise.

“corporate practitioner” means a legal practitioner who engages in legal practice only in the capacity
of an in-house lawyer for his or her employer or a related entity.

“costs” includes disbursements.
“court” means:

(a) any body described as such;

(b) any tribunal exercising judicial, or quasi-judicial, functions;
(c) a professional disciplinary tribunal;
(d) an industrial tribunal;
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(e)
®
(8
(h)

an administrative tribunal;
an investigation or inquiry established or conducted under statute or by a Parliament;
a Royal Commission;

an arbitration or mediation or any other form of dispute resolution.

“current proceedings” means proceedings which have not been determined, including proceedings
in which there is still the real possibility of an appeal or other challenge to a decision being filed, heard

or decided.

“discrimination” means discrimination that is unlawful under the applicable state, territory or federal
anti- discrimination or human rights legislation.

“disqualified person” means any of the following persons whether the thing that has happened to the
person happened before or after the commencement of this definition:

(@

(b)

©

(d)

(©

®

a person whose name has (whether or not at his or her own request) been removed from
an Australian roll and who has not subsequently been admitted or re-admitted to the legal
profession under legal profession legislation or a corresponding law;

a person whose Australian practising certificate has been suspended or cancelled under
legal profession legislation or a corresponding law and who, because of the cancellation,
is not an Australian legal practitioner or in relation to whom that suspension has not
finished;

aperson who has been refused a renewal of an Australian practising certificate under legal
profession legislation or a corresponding law, and to whom an Australian practising
certificate has not been granted at a later time;

a person who is the subject of an order under legal professional legislation or a
corresponding law prohibiting a law practice from employing or paying the person in
connection with the relevant practice;

a person who is the subject of an order under legal profession legislation or a
corresponding law prohibiting a legal practitioner from being a partner of the person in a
business that includes the practitioner’s practice; or

a person who is the subject of any order under legal profession legislation or
corresponding law, disqualifying them from managing an incorporated legal practice or
from engaging in partnerships with certain partners who are not Australian legal
practitioners.

“document” means any record of information, and includes:

(@)
(b)

©
(d)

anything on which there is writing, and

anything on which there are marks, figures, symbols or perforations having a meaning
for persons qualified to interpret them, and

anything from which sounds, images or writings can be reproduced with or without the
aid of anything else, and

a map, plan, drawing or photograph,

and a reference to a document includes a reference to —

(e
®
(2

any part of the document, and
any copy, reproduction or duplicate of the document or any part of the document, and
any part of such a copy, reproduction or duplicate.

“engagement” means the appointment of a legal practitioner or of a practitioner's law practice to
provide legal services for a matter.

“employee” means a person who is employed or under a contract of service or contract for services in
or by an entity whether or not:
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(a) the person works full-time, part-time, or on a temporary or casual basis; or
(b) the person is a law clerk or articled clerk.

“employer” in relation to a corporate practitioner means a person or body (not being another
practitioner or a law practice) who or which employs the practitioner whether or not the person or body
pays or contributes to the practitioner’s salary.

“former client” for the purposes of Rule 10.1, may include a person or entity that has previously
instructed:

(a) the legal practitioner;

(b) the practitioner’s current law practice;

(c) the practitioner’s former law practice, while the practitioner was at the former law
practice;

(d) the former law practice of a partner, co-director or employee of the practitioner, while the

partner, co-director or employee was at the former law practice,

or, has provided confidential information to a practitioner, notwithstanding that the practitioner was
not formally retained and did not render an account.

“harassment” means harassment that is unlawful under the applicable state, territory or federal anti-
discrimination or human rights legislation.

“immediate family” means the spouse (which expression may include a de facto spouse or partner of
the same sex), or a child, grandchild, sibling, parent or grandparent of a legal practitioner.

“instructing practitioner or legal practitioner” means a practitioner or law practice who engages
another practitioner to provide legal services for a client for a matter.

“insurance company” includes any entity, whether statutory or otherwise, which indemnifies persons
against civil claims.

“law practice” means:

(a) a legal practitioner who is a sole practitioner,

(b) a partnership of which the practitioner is a partner,
(©) a multi-disciplinary partnership,

(d) a community legal service,

(e) an unincorporated legal practice, or

® an incorporated legal practice.

“legal costs” means amounts that a person has been or may be charged by, or is or may become liable
to pay to, a law practice for the provision of legal services including disbursements but not including
interest.

“legal practitioner” or “practitioner” means:

(a) a person who holds a South Australian practising certificate; or

(b) a person who holds an interstate practising certificate and who practises the profession
of the law in South Australia.

“legal profession legislation” means a law of a State or Territory that regulates legal practice and the
provision of legal services.

“managed investment scheme” has the same meaning as in Chapter 5C of the Corporations Act 2001
(Cth).
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“matter” means any legal service the subject of an engagement or required to be provided by the legal
practitioner or the practitioner's law practice to fulfil an engagement and includes services provided
for:

(a) a case;

(b) a dealing between parties that may affect, create or be related to a right, entitlement or
interest in property of any kind; or

(c) advice on the law.
“multi-disciplinary partnership” means:

(a) a partnership between one or more legal practitioners and one or more other persons who
are not practitioners, where the business of the partnership includes the provision of legal
services in this jurisdiction as well as other services;

but does not include:

(b) a partnership consisting only of one or more practitioners and one or more Australian-
registered foreign lawyers.

“office” is not limited to physical business premises and includes the media through which a law
practice provides legal services to clients away from a central, physical location.

“opponent” means:

(a) the legal practitioner appearing for a party opposed to the client of the practitioner in
question; or

(b) that party, if the party is unrepresented.
“order” includes a judgment, decision or determination.
“party” includes each one of the persons or corporations who or which is jointly a party to any matter.
“professional misconduct” includes:

(a) unsatisfactory professional conduct of a legal practitioner, where the conduct involves
a substantial or consistent failure to reach or maintain a reasonable standard of
competence and diligence; and

(b) conduct of a legal practitioner whether occurring in connection with the practice of
law or occurring otherwise than in connection with the practice of law that would, if
established, justify a finding that the practitioner is not a fit and proper person to
engage in legal practice.

“prosecutor” means a legal practitioner who appears for the complainant or Crown in criminal
proceedings.

“regulatory authority” means an entity identified in legal profession legislation which has
responsibility for regulating the activities of legal practitioners in that jurisdiction.

“serious criminal offence” means an offence that is:

(a) an indictable offence against a law of the Commonwealth, a State or a Territory (whether
or not the offence is or may be dealt with summarily),

(b) an offence against a law of a foreign country that would be an indictable offence against
a law of the Commonwealth, a State or a Territory if committed in Australia (whether or
not the offence could be dealt with summarily if committed in Australia.

“sexual harassment” means an unwelcome sexual advance, request for sexual favours, or otherwise
engaging in other unwelcome conduct of a sexual nature to the person harassed in circumstances in
which a reasonable person, having regard to all the circumstances, would have anticipated the
possibility that the person harassed would be offended, humiliated or intimidated.
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“legal practitioner with designated responsibility” means the practitioner ultimately responsible for
a client’s matter or the practitioner responsible for supervising the solicitor that has carriage of a
client’s matter.

“substantial benefit” means a benefit which has a substantial value relative to the financial resources
and assets of the person intending to bestow the benefit.

“trustee company” is as defined in relevant jurisdictional legislation: the Trustee Companies Act 1964
(NSW), the Trustee Companies Act 1968 (QLD), the Trustee Companies Act 1984 (VIC), the Trustee
Companies Act 1988 (SA), the Trustee Companies Act 1953 (TAS), the Trustee Companies Act 1987
(WA) and the Trustee Companies Act 1947 (ACT).

“unsatisfactory professional conduct” includes conduct of a legal practitioner occurring in
connection with the practice of law that falls short of the standard of competence and diligence that a
member of the public is entitled to expect of a reasonably competent legal practitioner.

“workplace bullying” means bullying that is unlawful under the applicable state or territory anti-
discrimination or human rights legislation or constitutes bullying at work under Commonwealth
legislation. If no such legislative definition exists, it is conduct within the definition relied upon by the
Australian Human Rights Commission to mean workplace bullying. In general terms, it includes the
repeated less favourable treatment of a person by another or others in the workplace, which may be
considered unreasonable and inappropriate workplace practice. It includes behaviour that could be
expected to intimidate, offend, degrade or humiliate.
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INTRODUCTION

1. Number not used
2.  Number not used
3.  Objects
The object of these Rules is to ensure that barristers:
(a) actin accordance with the general principles of professional conduct;
(b) actindependently;
(c) recognise and discharge their obligations in relation to the administration ofjustice; and

(d) provide services of the highest standard unaffected by personal interest.

4. Principles
These Rules are made in the beliefthat:
(a)  Darristers owe their paramount duty to the administration ofjustice;
(b)  Dbarristers must maintain high standards of professional conduct;

(c) barristers as specialist advocates in the administration of justice, must act honestly,
fairly, skilfully, bravely and with competence and diligence;

(d) barristers owe duties to the courts, to their clients and to their barrister and solicitor
colleagues;

(e)  Dbarristers should exercise their forensic judgments and give their advice independently

and for the proper administration of justice, notwithstanding any contrary desires of
their clients; and

(f)  the provision of advocates for those who need legal representation is better secured if
there is a Bar whose members:

(i)  must accept briefs to appear regardless of their personal beliefs;
(i1)  must not refuse briefs to appear except on proper professional grounds; and

(iii) compete as specialist advocates with each other and with other legal practitioners
as widely and as often as practicable.
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S. Interpretation

(@) These Rules should be construed to promote the objects and principles expressed in this
Introduction.

(b)  General provisions of these Rules should not be read or applied in a limited way by
reason of any particular or illustrative provisions.

(c) Headings in these Rules shall be read as part of these Rules, but shall not be used so as

to read or apply any of the Rules in a more limited way than would have been so if the
headings were not part of the Rules.

6. Application of Rules
Except as otherwise provided these Rules apply to:

(a) aSouth Australian legal practitioner who holds a South Australian practising certificate
Category BA;

(b)  abarrister who is a local legal practitioner, except to the extent that the conduct of the

barrister in relation to practice in another Australian State or Territory is regulated by
Barristers’ Rules for that State or Territory;

(c) abarrister who is an interstate legal practitioner, in relation to practice in this
jurisdiction, including work, wherever performed, in relation to such practice; and

(d) abarrister who is employed by the Crown or who holds a statutory office save that he or

she is exempt from Rules 11-20 and 101-112 while acting pursuant to that employment
or office.

7. Other standards
These Rules are not intended to be a complete or detailed code of conduct for barristers. Other
standards for, requirements of and sanctions on the conduct of barristers are found in the

inherent disciplinary jurisdiction of the Supreme Court, the Legal Practitioners Act 1981 (SA)
and in the general law (including the law relating to contempt of court).

ADVOCACY RULES

8. General

A barrister must not engage in conduct which is:

(a)  dishonest or otherwise discreditable to a barrister;
(b)  prejudicial to the administration of justice; or

(c) likely to diminish public confidence in the legal profession or the administration of
justice or otherwise bring the legal profession into disrepute.
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9.

10.

11.

12.

Another vocation

A barrister must not engage in another vocation which is:
(a)  dishonest or otherwise discreditable to a barrister;
(b)  prejudicial to the administration of justice; or

(c) likely to diminish public confidence in the legal profession or the administration of
justice or otherwise bring the legal profession into disrepute.

Use of professional qualification
A barrister may not use or permit the use of the professional qualification as a barrister for the

advancement of any other occupation or activity in which he or she is directly or indirectly
engaged, or for private advantage, unless that use is usual or reasonable in the circumstances.

Work of a barrister

Barristers” work consists of:

(a) appearing as an advocate;

(b) preparing to appear as an advocate;

(c) negotiating for a client with an opponent to compromise a case;

(d) representing a client in or conducting a mediation or arbitration or other method of
alternative dispute resolution;

(e) giving legal advice;

(f)  preparing or advising on documents to be used by a client or by others in relationto the
client’s case or other affairs;

(g) carrying out work properly incidental to the kinds of work referred to in (a) to(f); and

(h)  such other work as is from time to time commonly carried out by barristers.

A barrister must be a sole practitioner, and must not:

(a) practise in partnership with any person;

(b) practise as the employer of any legal practitioner who acts as a legal practitioner in the
course of that employment;

(c) practise as the employee of any person;
(d)  be alegal practitioner director of an incorporated legal practice; or

(e)  be a member of a multi-disciplinary partnership.
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13. A barrister must not, subject to Rules 14 and 15,

(a) actasaperson’s general agent or attorney in that person’s business or dealings with
others;

(b) conduct correspondence in the barrister’s name on behalf of any person otherwise than
with the opponent;

(c)  place herself or himself at risk of becoming a witness, by investigating facts for the
purposes of appearing as an advocate or giving legal advice, otherwise than by:

(i)  conferring with the client, the instructing solicitor, prospective witnesses or
experts;

(i1))  examining documents provided by the instructing solicitor or the client, as the
case may be, or produced to the court;

(iii) viewing a place or things by arrangement with the instructing solicitor or the
client; or

(iv) library research;

(d) actasaperson’s only representative in dealings with any court, otherwise that when
actually appearing as an advocate;

(e)  Dbe the address for service of any document or accept service of any document;

(f) commence proceedings or file (other than file in court) or serve any process of any
court;

(g) conduct the conveyance of any property for any other person;

(h) administer any trust estate or fund for any other person;

(i)  obtain probate or letters of administration for any other person;

(j)  incorporate companies or provide shelf companies for any other person;

(k)  prepare or lodge returns for any other person, unless the barrister is registered or
accredited to do so under the applicable taxation legislation; or

(I)  hold, invest or disburse any funds for any other person.

14. A barrister does not breach Rule 13 by doing any of the matters referred to in that Rule,
without fee and as a private person not as a barrister or legal practitioner.

15. A barrister does not breach Rule 13(a), (h) or (1) if the barrister becomes such an agent, is
appointed so to act or becomes responsible for such funds as a private person and not as a
barrister or legal practitioner.
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16.

17.

18.

19.

20.

21.
22.

23.

A barrister who is asked by any person to do work or engage in conduct which is not
barristers” work, or which appears likely to require work to be done which is not barristers’
work, must promptly inform that person:

(a)  of the effect of Rules 11, 12 and 13 as they relevantly apply in the circumstances; and

(b) that, if it be the case, solicitors are capable of providing those services to that person.

Cab-rank principle

A barrister must accept a brief from a solicitor to appear before a court in a field in which the
barrister practises or professes to practise if:

(a)  the brief is within the barrister’s capacity, skill and experience;

(b)  the barrister would be available to work as a barrister when the brief would require the
barrister to appear or to prepare, and the barrister is not already committed to other
professional or personal engagements which may, as a real possibility, prevent the
barrister from being able to advance a client’s interests to the best of the barrister’s skill
and diligence;

(c) the fee offered on the brief is acceptable to the barrister; and

(d)  the barrister is not obliged or permitted to refuse the brief under Rules 101, 103, 104 or
105.

A barrister must not set the level of an acceptable fee, for the purposes of Rule 17(c), higher
than the barrister would otherwise set if the barrister were willing to accept the brief, with the
intent that the solicitor may be deterred from continuing to offer the brief to the barrister.

A barrister must not require that any other particular legal practitioner be instructed or briefed
S0 as in any way to impose that requirement as a condition of the barrister accepting any brief
or instructions.

A barrister must not make or have any arrangement with any person in connection with any
aspect of the barrister’s practice which imposes any obligation on the barrister of such a kind
as may prevent the barrister from:

(a)  accepting any brief to appear for reasons other than those provided by the exceptions to
the cab-rank principle in Rules 101, 103, 104 or 105; or

(b)  competing with any other legal practitioner for the work offered by any brief for reasons
other than those referred to in Rules 101, 103, 104 or 105.

Omitted

Omitted

Duty to the Court

A barrister has an overriding duty to the court to act with independence in the interests of the
administration of justice.
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24. A barrister must not deceive or knowingly or recklessly mislead the Court.

25. A barrister must take all necessary steps to correct any misleading statement made by the
barrister to a court as soon as possible after the barrister becomes aware that the statement was
misleading.

26. A barrister must alert the opponent and if necessary, inform the court if any express
concession made in the course of a trial in civil proceedings by the opponent about evidence,
case-law or legislation is to the knowledge of the barrister contrary to the true position and is
believed by the barrister to have been made by mistake.

27. A barrister seeking any interlocutory relief in an ex parte application must disclose to the court
all factual or legal matters which:

(a)  are within the barrister’s knowledge;
(b) are not protected by legal professional privilege; and

(c)  the barrister has reasonable grounds to believe would support an argument against
granting the relief or limiting its terms adversely to the client.

28. A barrister who has knowledge of matters which are within Rule 27(c):

(a)  must seek instructions for the waiver of legal professional privilege if the matters are
protected by that privilege so as to permit the barrister to disclose those matters under
Rule 27; and

(b) if'the client does not waive the privilege as sought by the barrister:

(i)  must inform the client of the client’s responsibility to authorise such disclosure
and the possible consequence of not doing so; and

(i)  must refuse to appear on the application.

29. A barrister must, at the appropriate time in the hearing of the case if the court has not yet been
informed of that matter, inform the court of:

(a) any binding authority;

(b)  where there is no binding authority any authority decided by an Australian appellate
court; and

(c) any applicable legislation,

known to the barrister and which the barrister has reasonable grounds to believe to be directly
in point, against the client’s case.

30. A barrister need not inform the court of matters within Rule 29 at a time when the opponent
tells the court that the opponent’s whole case will be withdrawn or the opponent will consent
to final judgment in favour of the client, unless the appropriate time for the barrister to have
informed the court of such matters in the ordinary course has already arrived or passed.
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31.

32.

33.

34.

3S.

36.

37.

38.

39.

A barrister who becomes aware of a matter within Rule 29 after judgment or decision has been
reserved and while it remains pending, whether the authority or legislation came into existence
before or after argument, must inform the court of that matter by:

(a) aletter to the court, copied to the opponent, and limited to the relevant reference unless
the opponent has consented beforehand to further material in the letter; or

(b)  requesting the court to relist the case for further argument on a convenient date, after first
notifying the opponent of the intended request and consulting the opponent as to the
convenient date for further argument.

A Dbarrister need not inform the court of any matter otherwise within Rule 29 which would
have rendered admissible any evidence tendered by the prosecution which the court has ruled
inadmissible without calling on the defence.

A barrister who knows or suspects that the prosecution is unaware of the client’s previous
conviction must not ask a prosecution witness whether there are previous convictions, in the
hope of a negative answer.

A Dbarrister must inform the court of any apparent misapprehension by the court as to the effect
of an order which the court is making, as soon as the barrister becomes aware of the
misapprehension.

Duty to the Client

A barrister must promote and protect fearlessly and by all proper and lawful means the client’s
best interests to the best of the barrister’s skill and diligence, and do so without regard to his or
her own interest or to any consequences to the barrister or to any other person.

A barrister must inform the client or the instructing solicitor about the alternatives to fully
contested adjudication of the case which are reasonably available to the client, unless the
barrister believes on reasonable grounds that the client already has such an understanding of
those alternatives as to permit the client to make decisions about the client’s best interests in
relation to the litigation.

A barrister must seek to assist the client to understand the issues in the case and the client’s
possible rights and obligations, sufficiently to permit the client to give proper instructions,
including instructions in connection with any compromise of the case.

A barrister must (unless circumstances warrant otherwise in the barrister’s considered opinion)
advise a client who is charged with a criminal offence about any law, procedure or practice
which in substance holds out the prospect of some advantage (including diminution of
penalty), if the client pleads guilty or authorises other steps towards reducing the issues, time,
cost or distress involved in the proceedings.

Criminal Pleas
It is the duty of a barrister representing a person charged with a criminal offence:
(a) to advise the client generally about any plea to the charge; and

(b)  to make clear that the client has the responsibility for and complete freedom of choosing
the pleas to be entered.
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40.

41.

42.

43.

44.

4s.

46.

47.

For the purpose of fulfilling the duty in Rule 39, a barrister may, in an appropriate case, advise
the client in strong terms that the client is unlikely to escape conviction and that a plea of
guilty is generally regarded by the court as a mitigating factor to the extent that the client is
viewed by the court as co-operating in the criminal justice process.

Where a barrister is informed that the client denies committing the offence charged but insists
on pleading guilty to the charge, the barrister:

(a) mustadvise the client to the effect that by pleading guilty, the client will be admitting guilt
to all the world in respect of all the elements of the charge;

(b)  must advise the client that matters submitted in mitigation after a plea of guilty must be
consistent with admitting guilt in respect of all of the elements of the offence;

(c)  must be satisfied that after receiving proper advice the client is making a free and
informed choice to plead guilty; and

(d) may otherwise continue to represent the client.

Independence

A barrister must not act as the mere mouthpiece of the client or of the instructing solicitor and
must exercise the judgments called for during the case independently, after the appropriate
consideration of the client’s and the instructing solicitor’s wishes where practicable.

A barrister will not have breached the barrister’s duty to the client, and will not have failed to
give appropriate consideration to the client’s or the instructing solicitor’s wishes, simply by
choosing, contrary to those desires, to exercise the forensic judgments called for during the
case so as to:

(a) confine any hearing to those issues which the barrister believes to be the real issues;

(b) present the client’s case as quickly and simply as may be consistent with its robust
advancement; or

(c) inform the court of any persuasive authority against the client’s case.

A barrister must not make submissions or express views to a court on any material evidence or
issue in the case in terms which convey or appear to convey the barrister’s personal opinion on
the merits of that evidence or issue.

A barrister must not in the presence of any of the parties or solicitors deal with a court on
terms of informal personal familiarity which may reasonably give the appearance that the
barrister has special favour with the court.

A Dbarrister may not make a payment or gift to any person by reason of or in connection with
the introduction of professional work by that person to the barrister.

A barrister must not in any dealings with a client exercise any undue influence intended to
dispose the client to benefit the barrister in excess of the barrister’s fair remuneration for the
legal services provided to the client.
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48.

49.

50.

51.

52.

53.

54.

5S.

56.

A barrister must not receive any money or property by way of loan from any client, the
relative of a client or a business entity of which a client is a director, partner or manager,
during the course of a retainer with that client unless the ordinary business of the client,
client’s relative or the business entity includes lending money.

Duty to the opponent

A barrister must not knowingly make a false or misleading statement to an opponent in
relation to the case (including its compromise).

A barrister must take all necessary steps to correct any false or misleading statement in
relation to the case made by the barrister to an opponent as soon as possible after the barrister
becomes aware that the statement was false or misleading.

A barrister does not make a false or misleading statement to an opponent simply by failing to
correct an error on any matter stated to the barrister by the opponent.

A barrister must not deal directly with a party other than his or her client who is legally
represented unless:

(a) the substance of the dealing is solely to enquire whether the person is represented and, if
s0, by whom;

(b) the legal practitioner representing the party has previously consented; or
(c) the barrister believes on reasonable grounds that:

(i)  the circumstances are so urgent as to require the barrister to do so; and
(il)  the dealing would not be unfair to the party.

A barrister must not confer with or deal directly with any party who is unrepresented unless
the party has signified willingness to that course.

A barrister must not, outside an ex parte application or a hearing of which an opponent has had
proper notice, communicate in the opponent’s absence with the court concerning any matter of
substance in connection with current proceedings unless:

(a)  the court has first communicated with the barrister in such a way as to require the
barrister to respond to the court; or

(b)  the opponent has consented beforehand to the barrister dealing with the court in a
specific manner notified to the opponent by the barrister.

A barrister must promptly tell an opponent what passes between the barrister and a court in a
communication referred to in Rule 54.

A barrister must not raise any matter with a court in connection with current proceedings on
any occasion to which an opponent has consented under Rule 54(b), other than the matters
specifically notified by the barrister to the opponent when seeking the consent of the opponent.
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57. Efficient Administration of Justice
A barrister:
(a) must seek to ensure that the barrister does work which the barrister is briefed to do in

sufficient time to enable compliance with orders, directions, rules or practice notes of the
court; and

(b) if'the barrister has reasonable grounds to believe that the barrister may not complete any
such work on time, must promptly inform the instructing solicitor or the client.

58. A barrister must seek to ensure that work which the barrister is briefed to do in relation to a
case is done so as to:

(a)  confine the case to identified issues which are genuinely in dispute;
(b)  have the case ready to be heard as soon as practicable;

(c) present the identified issues in dispute clearly and succinctly;

(d) limit evidence, including cross-examination, to that which is reasonably necessary to
advance and protect the client’s interests which are at stake in the case; and

(e)  occupy as short a time in court as is reasonably necessary to advance and protect the
client’s interests which are at stake in the case.

59. A barrister must take steps to inform the opponent as soon as possible after the barrister has
reasonable grounds to believe that there will be an application on behalf of the client to
adjourn any hearing, of that fact and the grounds of the application, and must try, with the
opponent’s consent, to inform the court of that application promptly.

60. Responsible use of court process and privilege

A barrister must take care to ensure that the barrister’s advice to invoke the coercive powers of
a court:

(a)  isreasonably justified by the material then available to the barrister;
(b) is appropriate for the robust advancement of the client’s case on its merits;

(c) 1is not given principally in order to harass or embarrass a person; and

(d) is not given principally in order to gain some collateral advantage for the client or the
barrister or the instructing solicitor or a third party out of court.

61. A barrister must take care to ensure that decisions by the barrister to make allegations or
suggestions under privilege against any person:

(a)  arereasonably justified by the material then available to the barrister;

(b) are appropriate for the robust advancement of the client’s case on its merits; and
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62.

63.

64.

6S.

(c) are not made principally in order to harass or embarrass a person.

Without limiting the generality of Rule 61, in proceedings in which an allegation of sexual
assault, indecent assault or the commission of an act of indecency is made and in which the
alleged victim gives evidence:

(a)  abarrister must not ask that witness a question or pursue a line of questioning of that
witness which is intended:

(i)  to mislead or confuse the witness; or

(i1)  to be unduly annoying, harassing, intimidating, offensive, oppressive, humiliating
or repetitive; and

(b)  abarrister must take into account any particular vulnerability of the witness in the
manner and tone of the questions that the barrister asks.

A Dbarrister does not infringe Rule 62 merely because:

(a)  the question or questioning challenges the truthfulness of the witness or the consistency
or accuracy of any statements made by the witness; or

(b)  the question or questioning requires the witness to give evidence that the witness could
consider to be offensive, distasteful or private.

A barrister must not allege any matter of fact in:
(a) any court document settled by the barrister;
(b)  any submission during any hearing;

(c) the course of an opening address; or

(d) the course of a closing address or submission on the evidence,

unless the barrister believes on reasonable grounds that the factual material already available
provides a proper basis to do so.

A barrister must not allege any matter of fact amounting to criminality, fraud or other serious
misconduct against any person unless the barrister believes on reasonable grounds that:

(a) available material by which the allegation could be supported provides a proper basis for
it; and

(b) the client wishes the allegation to be made, after having been advised of the seriousness
of the allegation and of the possible consequences for the client and the case if it is not
made out.
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66.

67.

68.

69.

70.

71.

72.

73.

A barrister may regard the opinion of the instructing solicitor that material which is available
to the solicitor is credible, being material which appears to the barrister from its nature to
support an allegation to which Rules 64 and 65 apply, as a reasonable ground for holding the
belief required by those Rules (except in the case of a closing address or submission on the
evidence).

A barrister must not make a suggestion in cross-examination on credit unless the barrister
believes on reasonable grounds that acceptance of the suggestion would diminish the
credibility of the evidence of the witness.

A barrister who has instructions which justify submissions for the client in mitigation of the
client’s criminality which involve allegations of serious misconduct against any other person
not able to answer the allegations in the case must seek to avoid disclosing the other person’s
identity directly or indirectly unless the barrister believes on reasonable grounds that such
disclosure is necessary for the proper conduct of the client’s case.

Integrity of Evidence
A barrister must not:

(a) advise or suggest to a witness that false or misleading evidence should be given nor
condone another person doing so; or

(b)  coach a witness by advising what answers the witness should give to questions which
might be asked.

A barrister does not breach Rule 69 by expressing a general admonition to tell the truth, or by
questioning and testing in conference the version of evidence to be given by a prospective
witness, including drawing the witness’s attention to inconsistencies or other difficulties with
the evidence, but must not encourage the witness to give evidence different from the evidence
which the witness believes to be true.

A barrister must not confer with, or condone another legal practitioner conferring with, more
than one lay witness including a party or client at the same time:

(a)  about any issue which there are reasonable grounds for the barrister to believe may be
contentious at a hearing, and

(b)  where such conferral could affect evidence to be given by any of those witnesses,

unless the barrister believes on reasonable grounds that special circumstances require such a
conference.

A barrister will not have breached Rule 71 by conferring with, or condoning another legal
practitioner conferring with, more than one client about undertakings to a court, admissions or
concessions of fact, amendments of pleadings or compromise.

A barrister must not confer with any witness including a party or client called by the barrister
on any matter related to the proceedings while that witness remains under cross- examination,
unless:

(a)  the cross-examiner has consented beforehand to the barrister doing so; or
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(b)  the barrister:

(i)  believes on reasonable grounds that special circumstances (including the need for
instructions on a proposed compromise) require such a conference;

(i)  has, if possible, informed the cross-examiner beforehand of the barrister’s
intention to do so; and

(iii) otherwise does inform the cross-examiner as soon as possible of the barrister
having done so.

74. A barrister must not take any step to prevent or discourage prospective witnesses from
conferring with an opponent or being interviewed by or on behalf of any other person involved
in the proceedings.

75. A barrister does not breach Rule 74 simply by telling a prospective witness or a witness that
he or she need not agree to confer or to be interviewed or by advising about relevant
obligations of confidentiality.

76. Media Comment

A barrister must not publish or take any step towards the publication of any material
concerning any proceeding which:

(a)  1is known to the barrister to be inaccurate;

(b) discloses any confidential information; or

(c) appears to or does express the opinion of the barrister on the merits of a current or
potential proceeding or on any issue arising in such a proceeding, other than in the
course of genuine educational or academic discussion on matters of law.

77. A barrister must not publish or take any step towards the publication of any material
concerning any current proceeding in which the barrister is appearing or any potential
proceeding in which a barrister is likely to appear, other than:

(a)  abarrister may supply answers to unsolicited questions concerning a current proceeding
provided that the answers are limited to information as to the identity of the parties or of
any witness already called, the nature of the issues in the case, the

(b)  nature of the orders made or judgment given including any reasons given by the court
and the client’s intentions as to any further steps in the case;

(c)  abarrister may, where it is not contrary to legislation or court practice and at the request
of the client or instructing solicitor or in response to unsolicited questions supply for
publication:

(1)  copies of pleadings in their current form which have been filed and served in
accordance with the court’s requirements;

(ii)  copies of affidavits or witness statements, which have been read, tendered or
verified in open court, clearly marked so as to show any parts which have not been
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read, tendered or verified or which have been disallowed on objection;

(iii) copies of transcript of evidence given in open court, if permitted by copyright and
clearly marked so as to show any corrections agreed by the other parties or
directed by the court; or

(iv) copies of exhibits admitted in open court and without restriction on access.

78. A barrister:

(a) may if requested advise a client about dealings with the media but not in a manner
which is calculated to interfere with the proper administration of justice; and

(b)  does not breach Rules 76 or 77 simply by advising the client about whom there has been
published a report relating to the case, and who has sought the barrister’s advice in
relation to that report, that the client may take appropriate steps to present the client’s
own position for publication.

79. Delinquent or Guilty Clients

A barrister who, as a result of information provided by the client or a witness called on behalf
of the client, is informed by the client or by the witness during a hearing or after judgment or
decision is reserved and while it remains pending, that the client or a witness called on behalf
of the client:

(a)  has lied in a material particular to the court or has procured another person to lie to the
court; or

(b)  has falsified or procured another person to falsify in any way a document which has
been tendered; or

(c)  has suppressed or procured another person to suppress material evidence upon a topic
where there was a positive duty to make disclosure to the court,

must refuse to take any further part in the case unless the client authorises the barrister to
inform the court of the lie, falsification or suppression and must promptly inform the court of
the lie, falsification or suppression upon the client authorising the barrister to do so but
otherwise must not inform the court of the lie, falsification or suppression.

80. A barrister briefed to appear in criminal proceedings whose client confesses guilt to the
barrister but maintains a plea of not guilty:

(a)  should, subject to the client accepting the constraints set out in sub-rules (b) to (h) but
not otherwise, continue to act in the client’s defence;

(b)  must not falsely suggest that some other person committed the offence charged;
(c) must not set up an affirmative case inconsistent with the confession;
(d)  must ensure that the prosecution is put to proof of its case;

(e) may argue that the evidence as a whole does not prove that the client is guilty of the
offence charged;

SOUTH AUSTRALIAN LEGAL PRACTITIONERS CONDUCT RULES

44



81.

82.

83.

84.

85.

86.

87.

(f)  may argue that for some reason of law the client is not guilty of the offence charged;

(g) may argue that for any other reason not prohibited by sub-rules (b) or (c) the client
should not be convicted of the offence charged; and

(h)  must not continue to act if the client insists on giving evidence denying guilt or requires
the making of a statement asserting the client’s innocence.

A barrister whose client informs the barrister that the client intends to disobey a court’s order
must:

(a) advise the client against that course and warn the client of its dangers;

(b)  not advise the client how to carry out or conceal that course; but

(c)  must not inform the court or the opponent of the client’s intention unless:
(1) the client has authorised the barrister to do so beforehand; or

(i1)  the barrister believes on reasonable grounds that the client’s conduct constitutes a
threat to any person’s safety.

A barrister whose client threatens the safety of any person may, notwithstanding Rule 114, if
the barrister believes on reasonable grounds that there is a risk to any person’s safety, advise
the police or other appropriate authorities.

Prosecutor’s duties

A prosecutor must fairly assist the court to arrive at the truth, must seek impartially tohave the
whole of the relevant evidence placed intelligibly before the court, and must seek to assist the
court with adequate submissions of law to enable the law properly to be applied to the facts.

A prosecutor must not press the prosecution’s case for a conviction beyond a full and firm
presentation of that case.

A prosecutor must not, by language or other conduct, seek to inflame or bias the court against
the accused.

A prosecutor must not argue any proposition of fact or law which the prosecutor does not
believe on reasonable grounds to be capable of contributing to a finding of guilt and also to
carry weight.

A prosecutor must disclose to the opponent as soon as practicable all material (including the
names of and means of finding prospective witnesses in connection with such material)
available to the prosecutor or of which the prosecutor becomes aware which could constitute
evidence relevant to the guilt or innocence of the accused other than material subject to
statutory immunity, unless the prosecutor believes on reasonable grounds that such disclosure,
or full disclosure, would seriously threaten the integrity of the administration of justice in
those proceedings or the safety of any person.
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89.

90.

91.

92.

A prosecutor who has decided not to disclose material to the opponent under Rule 85 must
consider whether:

(a)  the charge against the accused to which the material is relevant should be withdrawn; and

(b)  the accused should be faced only with a lesser charge to which such material would not
be so relevant.

A prosecutor must call as part of the prosecution’s case all witnesses:

(a)  whose testimony is admissible and necessary for the presentation of all of the relevant
circumstances; or

(b)  whose testimony provides reasonable grounds for the prosecutor to believe that it could
provide admissible evidence relevant to any matter in issue;

unless
(i)  the opponent consents to the prosecutor not calling a particular witness;

(i)  the only matter with respect to which the particular witness can give admissible
evidence has been dealt with by an admission on behalf of the accused;

(iii) the only matter with respect to which the particular witness can give admissible
evidence goes to establishing a particular point already adequately established by
another witness or other witnesses;

(iv) the prosecutor believes on reasonable grounds that the testimony of a particular witness
is plainly untruthful or is plainly unreliable; or

(v) the prosecutor, having the responsibility of ensuring that the prosecution case is
presented properly and presented with fairness to the accused, believes on reasonable
grounds that the interests of justice would be harmed if the witness was called as part of
the prosecution case

The prosecutor must inform the opponent as soon as practicable of the identity of any witness
whom the prosecutor intends not to call on any ground within Rule 89 (ii), (iii), (iv) or (v),
together with the grounds on which the prosecutor has reached that decision, unless the
interests of justice would be harmed if such grounds were revealed to the opponent.

A prosecutor who has reasonable grounds to believe that certain material available to the
prosecution may have been unlawfully obtained must promptly:

(a)  inform the opponent if the prosecutor intends to use the material; and

(b) make available to the opponent a copy of the material if it is in documentary form.

A prosecutor must not confer with or interview any accused except in the presence of the
accused’s legal representative.
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94.

95.

96.

97.

98.

99.

100

A prosecutor must not inform the court or opponent that the prosecution has evidence
supporting an aspect of its case unless the prosecutor believes on reasonable grounds that the
evidence will be available from material already available to the prosecutor.

A prosecutor who has informed the court of matters within Rule 93, and who has later learnt
that the evidence will not be available, must immediately inform the opponent of that fact and
must inform the court of it when next the case is before the court.

A prosecutor must not seek to persuade the court to impose a vindictive sentence or a sentence
of a particular magnitude, but:

(a)  must correct any error made by the opponent in address on sentence;

(b)  must inform the court of any relevant authority or legislation bearing on the appropriate
sentence;

(c)  must assist the court to avoid appealable error on the issue of sentence;

(d) may submit that a custodial or non-custodial sentence is appropriate.

Investigative tribunals

Rules 77 and 83-95 do not apply to a barrister who appears as counsel assisting an
investigative tribunal.

A barrister who appears as counsel assisting an investigative/inquisitorial tribunal must fairly
assist the tribunal to arrive at the truth and must seek to assist the tribunal with adequate
submissions of law and fact.

A barrister who appears as counsel assisting an investigative/inquisitorial tribunal must not, by
language or other conduct, seek to inflame or bias the tribunal against any person appearing
before the tribunal.

A barrister who appears as counsel assisting an investigative/inquisitorial tribunal mustnot
argue any proposition of fact or law which the barrister does not believe on reasonable
grounds to be capable of contributing to a finding on the balance of probabilities.

A barrister who appears as counsel assisting an investigative tribunal must not publish or take
any step towards the publication of any material concerning any current proceeding in which
the barrister is appearing or any potential proceeding in which a barrister is likely to appear,
other than:

(a)  abarrister may supply answers to unsolicited questions concerning a current proceeding
provided that the answers are limited to information as to the identity of any witness
already called, the nature of the issues in the proceeding, the nature of any orders,
findings, recommendations or decisions made including any reasons given by the
investigative tribunal, or

(b)  abarrister may, where it is not contrary to legislation, in response to unsolicited
questions supply for publication:

(i)  copies of affidavits or witness statements, which have been read, tendered or
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verified in proceedings open to the public, clearly marked so as to show any parts
which have not been read, tendered or verified or which have been disallowed on
objection,

(i1)  copies of transcript of evidence given in proceedings open to the public, if
permitted by copyright and clearly marked so as to show any corrections agreed
by the witness or directed by the investigative tribunal, or

(iii) copies of exhibits admitted in proceedings open to the public and without
restriction on access.

BRIEFS

101. Briefs which must be refused or must be returned

A barrister must refuse to accept or retain a brief or instructions to appear before a court if:

(@

(b)

©

(d)

(©

®

(2

(h)

(@)

the barrister has information which is confidential to any other person in the case other
than the prospective client, and:

(i)  the information may, as a real possibility, be material to the prospective client’s
case; and

(i)  the person entitled to the confidentiality has not consented to the barrister using
the information as the barrister thinks fit in the case;

the client’s interest in the matter or otherwise is or would be in conflict with the
barrister’s own interest or the interest of an associate;

the barrister has a general or special retainer which gives, and gives only, a right of first
refusal of the barrister’s services to another party in the case and the barrister is offered
a brief to appear in the case for the other party within the terms of the retainer;

the barrister has reasonable grounds to believe that the barrister may, as a real
possibility, be a witness in the case;

the brief is to appear on an appeal and the barrister was a witness in the case at first
instance;

the barrister has reasonable grounds to believe that the barrister’s own personal or
professional conduct may be attacked in the case;

the barrister has a material financial or property interest in the outcome of the case,
apart from the prospect of a fee;

the brief is on the assessment of costs which include a dispute as to the propriety of the
fee paid or payable to the barrister, or is for the recovery from a former client of costs in
relation to a case in which the barrister appeared for the client;

the brief is for a party to an arbitration in connection with the arbitration and the
barrister has previously advised or appeared for the arbitrator in connection with the
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)

(k)

M

(m)

(n)

arbitration;

the brief is to appear in a contested or ex parte hearing before the barrister’s parent,
sibling, spouse or child or a member of the barrister’s household, or before a bench of
which such a person is a member, unless the hearing is before the High Court of
Australia sitting all available judges;

there are reasonable grounds for the barrister to believe that the failure of the client to
retain an instructing solicitor would, as a real possibility, seriously prejudice the
barrister’s ability to advance and protect the client’s interests in accordance with the law
including these Rules;

the barrister has already advised or drawn pleadings for another party to the matter;

the barrister has already discussed in any detail (even on an informal basis) with another
party with an adverse interest in the matter the facts out of which the matter arises; or

if the brief is to appear before a court of which the barrister was formerly a member or
judicial registrar, or before a court from which appeals lay to a court of which the
barrister was formerly a member (except the Federal Court of Australia in case of
appeals from the Supreme Court of any State or Territory), and the appearance would
occur within 5 years after the barrister ceased to be a member of the court in question.

102. A barrister need not refuse or return a brief, notwithstanding the application of Rule 101(f) if
the barrister believes on reasonable grounds that:

@

(b)

allegations involving the barrister in such a way as to apply one of those rules have been
raised in order to prevent the barrister from accepting the brief; and

those allegations can be met without materially diminishing the barrister’s
disinterestedness.

103. A barrister must refuse a brief to advise if the barrister has information which is confidential to
any person with different interests from those of the prospective clientif:

@

(b)

the information may, as a real possibility, affect the prospective client’s interests in the
matter on which advice is sought or may be detrimental to the interests of the first
person; and

the person entitled to the confidentiality has not consented beforehand to the barrister
using the information as the barrister thinks fit in giving advice.

104. A barrister must not accept a brief to appear on a day when the barrister is already committed
to appear or is reasonably likely to be required to appear on another brief if by appearing on
one of the briefs the barrister would not in the normal course of events be able to appear on the
other brief or briefs.

105. Briefs which may be refused or returned

A barrister may refuse or return a brief to appear before a court:

(@

if the brief is not offered by a solicitor;
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(b)

©

(d)

(©

®

(2

(h)

@

(k)

M

(m)

if the barrister considers on reasonable grounds that the time or effort required for the
brief threatens to prejudice the barrister’s practice or other professional or personal
engagements;

if the instructing solicitor does not agree to be responsible for the payment of the
barrister’s fee;

if the barrister has reasonable grounds to doubt that the fee will be paid reasonably
promptly or in accordance with the costs agreement;

if the brief may, as a real possibility, require the barrister to cross-examine or criticise a
friend or relative;

if the solicitor does not comply with a request by the barrister for appropriate
attendances by the instructing solicitor, solicitor’s clerk or client representative for the
purposes of:

(i)  ensuring that the barrister is provided with adequate instructions to permit the
barrister properly to carry out the work or appearance required by the brief;

(1)  ensuring that the client adequately understands the barrister’s advice;
(iii) avoiding any delay in the conduct of any hearing; and

(iv) protecting the client or the barrister from any disadvantage or inconvenience which
may, as a real possibility, otherwise be caused,;

if the barrister’s advice as to the preparation or conduct of the case, not including its
compromise, has been rejected or ignored by the instructing solicitor or the client, as the
case may be;

if the prospective client is also the prospective instructing solicitor, or a partner,
employer or employee of the prospective instructing solicitor, and has refused the
barrister’s request to be instructed by a solicitor independent of the prospective client and
the prospective client’s firm;

if the barrister, being a Senior Counsel, considers on reasonable grounds that the brief
does not require the services of a Senior Counsel;

if the barrister, being a Senior Counsel, considers on reasonable grounds that the brief
also requires the services of a junior counsel and none has been briefed,;

where there is a personal or business relationship between the barrister and the client or
another party, a witness, or another legal practitioner representing a party;

where the brief is to appear before a judge whose personal or business relationship with
the barrister is such as to make such appearance undesirable as to give rise to the
apprehension that there may not be a fair hearing;

in accordance with the terms of a costs agreement which provide for return of a brief.
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106. A barrister may return a brief accepted under a speculative fee agreement if the barrister
considers on reasonable grounds that the client has unreasonably rejected a reasonable offer to
compromise contrary to the barrister’s advice.

107. A barrister must not return under Rule 105 a brief to defend a charge of a serious criminal
offence unless:

(a)  the barrister believes on reasonable grounds that:
(i)  the circumstances are exceptional and compelling; and

(i)  there is enough time for another legal practitioner to take over the case properly
before the hearing; or

(b) the client has consented after the barrister has clearly informed the client of the
circumstances in which the barrister wishes to return the brief and of the terms of this
Rule.

108. A barrister must not return a brief to appear in order to accept another brief to appear unless
the instructing solicitor or the client in the first brief has permitted the barrister to do so
beforehand, after the barrister has clearly informed the instructing solicitor or the client of the
circumstances in which the barrister wishes to return the brief and of the terms of this Rule and
Rule 110.

109. A barrister must not return a brief to appear on a particular date in order to attend a social
occasion unless the instructing solicitor or the client has expressly permitted the barrister to do
SO.

110. A barrister who wishes to return a brief which the barrister is permitted to return must do so in
enough time to give another legal practitioner a proper opportunity to take over the case.

111. A barrister must promptly inform the instructing solicitor or the client as soon as the barrister
has reasonable grounds to believe that there is a real possibility that the barrister will be unable
to appear or to do the work required by the brief in the time stipulated by the brief or within a
reasonable time if no time has been stipulated.

112. A barrister must not hand over a brief to another barrister to conduct the case, or any court
appearance within the case, unless the instructing solicitor has consented to that course.

113. Devilling

A barrister does not breach Rule 12 by carrying out a specific task of research or chamber
work given to the barrister by another barrister, or by giving such a task to another barrister, so
long as:

(a)  the barrister who was briefed to do the chamber work takes full personal responsibility
for the work;

(b)  the work is delivered under the name of the barrister who was briefed;

(c) the arrangement between the barristers does not go beyond an ordinary devilling or
reading arrangement and in particular does not involve any standing retainer or
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employment terms; and

(d) the arrangement between the barristers does not provide and is not intended to enable the
barrister giving the task to make a profit from the other barrister’s work, over and above
reasonable remuneration for supervision of and responsibility for the other barrister’s
work.

114. Confidentiality & conflicts

A barrister must not disclose (except as compelled by law) or use in any way confidential
information obtained by the barrister in the course of practice concerning any person to whom
the barrister owes some duty or obligation to keep such information confidential unless or
until:

(a)  the information is later obtained by the barrister from another person who is not bound
by the confidentiality owed by the barrister to the first person and who does not give the
information confidentially to the barrister; or

(b)  the person has consented to the barrister disclosing or using the information generally or
on specific terms.

115

A Dbarrister must not disclose (except as compelled by law) or use confidential information
under Rule 114(b) in any way other than as permitted by the specific terms of the person’s
consent.

116. A barrister does not breach Rules 114 and 115 simply by showing briefs to or disclosing
information contained in a brief to the barrister’s instructing solicitor in the matter, to a
member of the barrister’s staff for the purposes of that person undertaking clerical or
administrative work in relation to the matter, or to a reader or to another barrister doing work
as permitted by Rule 113.

117. A barrister who is shown a brief as a reader or under an arrangement covered by Rule 113 is
bound by the same duties of confidentiality which bind the barrister whose brief it is,
including the duties imposed by Rules 114 and 115.

118. A barrister must return a brief other than a brief to appear as soon as possible after the barrister
becomes aware that the barrister has information confidential to a person other than the client
which may, as a real possibility, be material to the client’s case or to the advancement of the
client’s interests, being information which the barrister is prohibited from disclosing or using
unless the person entitled to the confidentiality consents to the barrister disclosing or using the
information as the barrister thinks fit.

119. A barrister who is briefed to appear for two or more parties in any case must determine as
soon as possible whether the interests of the clients may, as a real possibility, conflict and, if
so, the barrister must then return the brief for:

(a)  all the clients in the case of confidentiality to which Rule 114 would apply; or

(b)  one or more of the clients so as to remove that possibility of conflict.
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120. A barrister who believes on reasonable grounds that the interests of the client may conflict
with the interests of the instructing solicitor, or that the client may have a claim against the
instructing solicitor, must:

(a)  advise the instructing solicitor of the barrister’s belief; and

(b) if'the instructing solicitor does not agree to advise the client of the barrister’s belief, seek
to advise the client in the presence of the instructing solicitor of the barrister’s belief.

121. A barrister must not give an undertaking to the court on behalf of a solicitor or a client without
express authority of the person concerned.

122. A barrister must not disclose to the court, whether in submissions, examination, cross-
examination or otherwise, any communication between the barrister and legal representatives

appearing in the proceedings for any other party to the proceedings:

(a)  except by consent;

(b)  unless what occurred resulted in the creation of some contractual or other legal
relationship;

(c) unless it was expressly stated before or at the commencement of such communication
that matters communicated should not be regarded as without prejudice or privileged
from use or disclosure; or

(d)  unless disclosure is required by the court.

123. Anti-Discrimination and Harassment

A barrister must not in the course of, or in connection with, legal practice or their profession, engage
in conduct which constitutes:

(a)  discrimination;
(b)  sexual harassment;
(c) any other form of harassment; or
(d)  workplace bullying.
124. Briefing by Solicitor or Patent Attorney

Subject to Rule 125, a barrister must not act in any professional capacity in any matter, unless
the barrister is briefed by one of the following persons:

(a)  asolicitor entitled to practice in the or a relevant jurisdiction (as the case maybe);

(b) apatent attorney in respect of an intellectual property matter within the jurisdiction and
expertise of the patent attorney.
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125. A barrister may act in a professional capacity notwithstanding Rules 124 and 12:

(a)  when acting as counsel assisting or as an inquisitor;

(b)  when acting as a casual member or officer of or counsel assisting a court;

(¢)  when acting in the course of the barrister’s duties as a member of the defence forces;

(d)  when providing voluntary and unpaid assistance in a pro bono matter or at or for a legal
advice centre or charitable organisation;

(e)  when assisting without fee a friend or relative or acting on the barrister’s own behalf;

(f) inan emergency, when a person would be gravely disadvantaged if the barrister did not
forthwith advise and if necessary commence to act, provided that the barrister must not
continue to so act once sufficient time has elapsed to make arrangements in accordance

with Rule 124.

DEFINITIONS

Expressions used in these Rules which are also used in the Act have the same meanings as they have
in the Act, unless the context requires otherwise. Unless the context requires otherwise, the singular

includes the plural and vice versa.

Unless the context requires otherwise, the following expressions are defined as follows when used in

these Rules:

“allege”

“associate”

“barristers’ work”

“Case”

“client”

includes conduct constituted by settling or opening on
pleadings, affidavits or witness statements, and reading or
tendering affidavits or witness statements filed or
prepared for the client (whether or not they were drawn or
settled by the barrister).

means a corporation, partnership or trust in which the
barrister has a material beneficial interest or a member of
the barrister’s immediate family.

means work permitted by Rule 11.

means the litigation or proceedings in which the barrister
in question is briefed to appear, or the dispute in which
the barrister is advising, as the case may be.

means the client of the barrister in question, and for the
purposes of Rules 71, 79 and 81 includes those officers,
servants or agents of a client which is not a natural person
who are responsible for or involved in giving instructions
on behalf of the client.
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“COuI’t”

“criminal proceedings”

“current proceedings”

“devilling”

“discrimination”

“ex parte application”

“fee”

“genuine educational
or academic discussion”

“harassment”

“instructing solicitor”

(331

investigative tribunal”

means any body described as such and all other judicial
tribunals, and all statutory tribunals and all investigations
and inquiries (established by statute or by a Parliament),
Royal Commissions, [the Criminal Justice
Commission/ICAC or equivalent], arbitrations and
mediations.

includes disciplinary proceedings, in which context other
expressions appropriate to criminal proceedings include
corresponding meanings appropriate to disciplinary
proceedings and in particular "a serious criminal offence"
includes a disciplinary shortcoming which, if proved,
involves the serious possibility of suspension or
deregistration (or the equivalent).

means proceedings which have not been determined,
including proceedings in which there is still a real
possibility of an appeal or other challenge to a decision
being filed, heard or decided.

the activity of undertaking chamber work in connection
with briefs held by another barrister.

means discrimination that is unlawful under the applicable
state, territory or federal anti- discrimination or human
rights legislation.

means an application heard in the absence of a party.

includes any payment for the reimbursement of expenses.

means oral or written communications including the
publication of notes and articles with members of the legal
profession, other profession or group or members thereof
which are bona fide for an educational or academic

purpose.

means harassment that is unlawful under the applicable
state, territory or federal anti-discrimination or human
rights legislation.

means the solicitor from whom the barrister in question
has accepted a brief or who is instructing that barrister in
that brief, as the case may be, but does not include a
solicitor appearing with the barrister as a joint advocate
and includes a patent attorney.

means a body such as the Criminal Justice Commission,
the Australian Crime Commission, the Australian
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“legal advice”
“legislation”

“opponent”

“order”

i)

“potential proceeding’

“process of court”

“prosecutor”

“reader”

“representative”

“Senior Counsel”

“sexual harassment”

Securities and Investments Commission, the ACCC, a
Royal Commission or Special Commission of Inquiry or
other statutory tribunal or body having investigative
powers.

includes assistance at or presiding over meetings.

includes delegated legislation.

means the legal practitioner appearing for the party
opposed to the client, or the party opposed to the client if
that party is unrepresented, and any other legal
practitioner appearing for another party in the matter or
any other party if that party is unrepresented.

includes a judgment, decision or determination.

means proceedings which have not been commenced but
where there is information which has been publicised that
such process is imminent or where there is a very real
likelihood that process will be instigated.

means any originating process, pleading, affidavit or
notice filed in court and any document issued by the court
but does not include submissions or lists of authorities.

means a barrister who appears for the complainant or
Crown in criminal proceedings.

means a barrister undertaking a reading program.

means a barrister or, if no barrister, the solicitor who is
retained by the party in question.

means Queen’s Counsel and Senior Counsel appointed as
such in accordance with the protocol for the appointment
of Queen’s Counsel or Senior Counsel duly adopted in
each jurisdiction.

means an unwelcome sexual advance, request for sexual
favours, or otherwise engaging in other unwelcome
conduct of a sexual nature to the person harassed in
circumstances in which a reasonable person, having
regard to all the circumstances, would have anticipated the
possibility that the person harassed would be offended,
humiliated or intimidated.
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“workplace bullying” means bullying that is unlawful under the applicable state
or territory anti-discrimination or human rights legislation
or constitutes bullying at work under Commonwealth
legislation. If no such legislative definition exists, it is
conduct within the definition relied upon by the Australian
Human Rights Commission to mean workplace bullying.
In general terms, it includes the repeated less favourable
treatment of a person by another or others in the
workplace, which may be considered unreasonable and
inappropriate workplace practice. It includes behaviour
that could be expected to intimidate, offend, degrade or
humiliate.
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